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MOURAIN vs. BEAUVAIS. Eastern Disr. 
; February, 1837 
APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
LY) MOURAIN 
JUDGE OF THE SECOND PRESIDING. v8. 
BEAUVAIS. 


Payment made to the attorney on the record is a good payment. 
The curator ad hoc cannot obtain an ex parte judgment against the person 
whose interest in a suit he was appointed to defend, for his fee or 


compensation. 


- This is an injunction suit. The plaintiff shows that the 
defendant had been appointed to defend her interest as cura- 
tor ad hoc in an action of partition brought against her in 
her absence, and that he had, in an ex parte manner, obtained 
a judgment of the court, allowing him five hundred dollars 
for a part of his costs and expenses, which was paid over to 
the attorney who defended the suit. That notwithstanding 
this, the defendant has caused an execution to issue for the 
said five hundred dollars, under which the sheriff has seized 
a slave belonging to her, and is about to sell it. She prays 
for an injunction, perpetually restraining and prohibiting any 
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CASES IN THE SUPREME COURT 


Eastern Dist. further proceedings under or by virtue of said judgment, and 
February, 1837. for one hundred dollars in damages and costs. 


MOURAIN | 


. v8. 
BEAUVAIS, 





The defendant answered, denying every thing alleged 
which was not specially admitted. He admitted his employ. 
ment as curator ad hoc to represent the present plaintiff, who 
isan absentee, in the suit for partition, as alleged, and that 
an allowance of five hundred dollars was made him by the 
court, for his trouble and expenses, but denies that it wag 
ever paid to him, or received by any authorized agent or at. 
torney of his. He further avers, that so far from his having 
authorized any attorney or agent to receive this money, the 
order of court allowing it had since been annulled and set 
aside by the Supreme Court. He prays that the plaintiff's 
demand be rejected, the injunction dissolved, and that he 
have judgment against her for the sum of five hundred 
dollars in damages, &c. 

The defendant further prays, that Thomas J. Cooley, the 
attorney, who is alleged to have received this money, be . 
cited and made a party, that this fact may appear, and that 
judgment may be rendered against him in favor of this 
respondent, for the sum of five hundred dollars, on its 
appearing he has received it from the plaintiff. 

Cooley excepted to the call made on him in warranty, on 
the ground that, by his own showing in his answer, the 
plaintiff is not entitled to call on him. 

The plaintiff moved to have so much of the answer as 
relates to the call in warranty stricken out. 

The evidence showed that the attorney who had defended 
the curator ad hoc in the partition suit, had received the fee 


allowed by the court for the defence. The receipts of the 


attorney to the agent of the plaintiff were filed. 

Upon these pleadings and issues, and the evidence of 
payment, the district judge rendered judgment perpetuating 
the injunction. The defendant appealed. . 





- L. Janin, for the plaintiff and appellee. 






Mitchell, contra 
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OF THE STATE OF LOUISIANA. 


Bullard, J., delivered the opinion of the court. 

The facts which led to the present controversy will appear 
by reference to the case of Cooley vs. Beauvais, decided by 
this court last January term. 9 Louisiana Reports, 85. 

It appears, in the present case, that Beauvais ordered out 

an execution against Madame Mourain, to coerce the pay- 
ment of a sum of five hundred dollars, allowed him by the 
District Court, as her curator ad hoc, which was levied on a 
slave belonging to her. She procured from the District 
Court.an injunction to stay proceedings, on the allegation 
that previous to the issuing of the execution, the sum thus 
allowed had been paid to the attorney of Beauvais. 
_ The defendant, in the injunction in his answer, admits he 
was appointed curator ad hoc, and that a sum of five hundred 
dollars was allowed him for his trouble and expense in 
representing the plaintiff; but he denies that any part of the 
sum had been paid to his attorney, or that he ever authorized 
any agent or attorney to receive the same. He further 
alleges, that so far from having done so, the order of the Dis- 
trict Court, making him that allowance, had been, on the 
18th January, 1836, declared by the Supreme Court null 
and void, in a suit of T. J. Cooley against him. He there- 
fore prays that the injunction may be dissolved, and that he 
may have judgment against the plaintiff and her security, 
jointly and severally, for the sum of five hundred dollars in 
damages. He further prays that T. J. Cooley may be made 
a party, and that should it appear that he had received the 
said sum from Madame Mourain, or her agent, in the name 
of, or‘as agent, or in any other character in which he may 
have assumed to represent the respondent, that judgment 
may be rendered in his favor against Cooley for that sum, 
with damages and costs. 

The Court refused to issue process of citation to Cooley, 
and to make him a party, and a bill of exceptions was taken, 


-and the injunction having been made perpetual, the defendant 


appealed. 
We are of opinion the court did not err in overruling that 
part of the defendant’s answer, by which he sought to make 
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_ Eastern Disr. Cooley a party, as in the case of simple or personal warranty, 
February, 1857. Cooley either was or was not the attorney of Beauvais, in 
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obtaining the judgment which he sought to enforce. If he 
was, the payment to him was a good payment, as alleged by 
the plaintiff in her petition, and the execution issued wrong. 
fully. If he was not, then we are brought to the question 
how far an agent, or curator ad hoc, can be permitted to 
obtain an ex parte judgment against his own principal, and 
enforce it by execution. In either case we see no necessity 
for the attorney, real or pretended, being made a party. The 
professed object for bringing him in, was to compel him to 
pay over the amount, if he had acted as attorney or agent, 
or in any other way assumed to represent the defendant. 
That he was the attorney of record, on whose motion the 
allowance was made, is most manifest, and the defendant, 
by ordering out an execution, has ratified the act. But 
there is a singular inconsistency in the answer of the 
defendant. At the same time that he alleges that the 
Supreme Court has declared that part of the judgment null 
and void, he maintains his right to cause it to be enforced 
against the plaintiff. If his premises were true, that this 
court had annulled that part of the judgment, his conclusion 
should have been, that the execution be set aside; and as 
relates to Cooley, that he should be condemned to refund the | 
money to Madame Mourain, and not to pay it over to him- 
self. In every view of the case, we are of opinion that the 
District Court correctly perpetuated the injunction. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


HART US FISK. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. - 


The appeal must be made returnable to the next term, if there is sufficient 
time to cite in the appellee. If the transcript of the proceedings cannot 
be made out in time to be filed, on or before the retarn day, the appellant 


may obtain further time to bring up the record, on application to the- 


court. 
The return day of the appeal cannot be postponed by the judge @ quo, for 
the purpose of giving time to make out a transcript of the record. 


The plaintiff recovered a judgment against the defendant 
at the April term, 1836, of the Iberville District Court, 
which was rendered by the judge of the second district, who 
was required by law to hold that term. 

On the 29th of October following, the defendant prayed 
an appeal to the Supreme Court. This application was made 
to the judge of the fourth judicial district, at chambers. 
The appeal was granted, and made returnable “on the 
fourth Monday of December next, there not being time to 
make up the record for the November term,” &c. 

The record -was filed on the return day. 


Stacy, for the plaintiff and appellee, moved to dismiss the 
appeal, because it was made returnable to an improper term. 
It should have been made returnable to the November term, 
which was the next term following the period of granting 
the appeal. 

2. There was sufficient time to have cited the appellee to 
the next term after the appeal was allowed, and no excuse 
or legal delay can be admitted in favor of extending the 
time to December. Vide Code of Practice, articles 583, 585. 
3 Louisiana Reports, 467. 


Lobdell, contra. 


1. As the record contained the judgment appealed from, 
with the documents and all the evidence of the case, which 
61 
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482 CASES IN THE SUPREME COURT 


Kasrenn Disr. the appellant was bound to file on the return day, the judge 
February, 1837: might, with great propriety, extend the return of the appeal 
HART as he did, to enable the record to be made up. 
Beg 2. It was necessary that this extension of the return day 
should be allowed, in order to make out, and serve the 
citations in due time. 

3. The judge a quo had a right to extend the return day 
to December, if there was not time to cite in the appellee, 
and this was, no doubt, one of the reasons of the extension 
given. 


Martin, J., delivered the opinion of the court. 

The appeal was allowed on the 29th October, 1836, 
and made returnable on the fourth Monday of December 
following ; the judge having expressed his opinion “ that 
there was not sufficient time to make up the record for the 
November term.” The counsel for the appellee contends, 

The’ appeal that the appeal ought to be dismissed, because the authority 


oe Se meade of ae judge to make an appeal returnable to any other 
return e 1€ ° ° . 
next term, if term than that immediately succeeding the allowance of 


thereissufficient the appeal, is restricted to cases in which there is not 


the appellee. If sufficient time for the citation of the appellee. ‘Code of 
the transcript of bs 
the proceedings Practice, 583. 


ee As soon as the appeal has been allowed, and the appeal 


filed on or be- bond executed, the appellant is bound to obtain from the 
ore the return ee? z nes : 
day, the appel- clerk a citation, and a copy of the petition of appeal, which 


lant may obtain # m . ; > 3 
Sater Yime to be is to deliver to the sheriff for immediate service, unless 


bri the re- ' 
cil cnstalior the clerk has done so before. Code of Practice, 581. The 


tion to the court» transcript of the proceedings may be made afterwards, Ibid., 


dav ee em 585; and if it cannot be made before the return day, the 
y of the ap- 


peal cannot be appellant may obtain further time to bring up the record on 
postponed by the 


@ judge a quo for application to this court, Ibid., 883. The return day of the 





the purpose of . 
ph aoe to 2Ppeal cannot be postponed by the judge a quo, for the 
make out a purpose of affording time to make a transcript of the record. 
transcript of the ae ; 
gecord. The appeal must, therefore, be dismissed. 
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the APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 
lay 
lee, A citation of appeal, without the signature of the clerk of the court from 
ion which it issued, is insufficient, and the appeal will be dismissed. 
The seal and signature of the clerk of the court are essential, and must be 
| affixed to the citation, and all process issuing therefrom. 
36 The plaintiffs took an appeal in this case. There was 
be no signature of the clerk of the court appealed from affixed 
hat to the citation of appeal, although one had issued, and | 
the service made by the sheriff. 
ds, . : 
ity Johnson, for the appellee, moved to dismiss the appeal, 
| because there was no citation according to law. ee 
ler oe se of - 
of appeal, without 
the signature of 
a Lobdell, contra. oe eae 
f : which it iamed, 
q ‘ is which it is 
Martin, J., delivered the opinion of the court. is insufficient, 
a and the a 
sal The appeal is prayed for on the ground that there has will be diets. 
he been no citation of appeal in this case, as required by law. The =_ 
ke The citation is without the signature of the clerk of the signature of the 
Bo . clerk of the 
in District Court. We have held that the seal of the court is court are essen- 
he is essential to such process. The signature of the clerk ‘ayant pst pe 
citation and all 
1, appears to us equally so. The appeal, therefore, must be sctvah neaie 
dismissed. therefrom. 
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APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. ’ 


Where the citation of appeal has not been returned by the sheriff, and does 


not accompany the record, the appeal will be dismissed. 


The defendant appealed from a judgment in this -case, 
There was no citation accompanying, or attached to the 
record, and none appeared to have been served or returned 
by the sheriff. - . 


Bradford, for the plaintiff and appellee, moved to dismiss 
the appeal, on the ground that no legal citation had issued, 
or had been served in the case, nor had any original writ a 
citation been returned to this court. 


Penn, contra. 


here the ci- ° ‘ mile ; 
ae p3 vou Martin, J., delivered the opinion of the court. 


ae — the” The dismissal of the appeal is prayed for on the ground 
«gga baa that no legal citation was issued or served in the case, nor 
os record, -the has any original been returned into this court. 

— The sheriff has made no return; the appeal must,. 


therefore, be dismissed. 








LANDRY US. STANSBURY. 







APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, THE 
JUDGE THEREOF PRESIDING, 











No recovery can be had of the endorser, if demand of payment be not 


made on the maker, or on his heirs or legal representatives, if he be dead, 










unless the impossibility of making such demand is shown. , 
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Where the maker of the note is dead on the day it is due and payable, and Rasrern Dist. 





























own 


an administrator is appointed, it is unnecessary to make a demand on February, 1837. 
fre | 
him, in order to bind the endorser, because he is not authorized to pay LANDRY 


v8. 


any claim against the estate until the expiration of a certain period of crise: 


time. 
This is an‘ action against the endorser of the following 
promissory note : 


$2000. *‘ DoNALDSONVILLE, (La.) Nov. 11th, 1830. 
se. “In all the month of March, 1834. I promise to pay to 
he Mrs. Maria Stansbury, or order, the sum of two thousand 
od: a dollars, for value received.” 

“FRANCIS A. BOND.” 

Endorsed, “ Maria Stansbury.” 


The plaintiff alleges, that when said note became due and 
of payable, to wit, on the 3d April, 1834, it was presented at the 
domicil of the drawer, and payment demanded, and there 
being no funds there to pay the same, it was protested by a 
notary, for non-payment, and due notice thereof given to the 
defendant. He prays judgment for the amount of the note, 
d interest and costs. . 
r The defendant admitted her signature, and pleaded a 
general denial. She further averred, that she was not liable 
as endorser, because the note was not legally protested, and 
that she was not legally notified thereof. 

The notary states in his protest, that on the day the note 
became due, he went to the domicil or residence of the 
drawer, where he found no white person on the premises, 
and the doors of the house fastened. He then protested the 
note, and deposited the notice of protest in the post-office of 
the parish where the endorser resided, enclosed and directed 
to her in a letter. 

The evidence showed that Francis A. Bond, the maker, 
died, and that Narcisse Landry, the plaintiff and holder of 
7 the. note sued on, was appointed administrator of his estate 
| on the 11th day of January, 1834. It was admitted that the 
only demand of payment was made at the late domicil of 
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Easter Dist. the deceased, as stated in the protest. No demand was'made 
February, 1837. of the administrator, who was himself the holder of the note, 
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Upon this evidence the district judge rendered judgment 
for the plaintiff, and the defendant appealed. 


Adolphe Seghers, for the plaintiff, maintained that the 
judgment was correct. The demand of payment wag 
properly made at the drawer’s residence, after he had died, 
when it is not shown he had left any heirs in the state. 4 
demand on the administrator was unnecessary, as he was 


the holder. If the banker is himself the holder, it js 


sufficient for him to see whether he has sufficient funds. 10 
Martin, 18, 645. Pothier, contrat de change, No. 146. Chitty 
on Bills, 268. Bayley do., 128. 


Ilsley, contra, relied on the case of Toby vs. Maurian, 7 
Louisiana Reports, 493. 


J. Seghers, for the plaintiff, argued and cited authorities 
to show that notice of protest in this case was regular. 


Martin, J., delivered the opinion of the court. 

The defendant, sued as endorser of a promissory note, is 
appellant from a judgment against her, and seeks to be re- 
lieved under an allegation that no demand was made from 
the drawer or his representative, and that no legal notice 
was given to her. 

The facts of the case are these: The drawer died, and an 
administrator was appointed to his estate before the date or 
period at which the note became payable. On that day the 
notary went to the domicil, or late residence of the drawer, © 
but found no white person on the premises; and he certified 
that notice was served on the defendant by a letter directed 
to her, in the parish of Ascension, and deposited in the post- 
office at Donaldsonville, on the day following that of the 
protest. 

The reversal of the judgment is claimed on the authority 
of the case of Toby vs..Maurian, 7 Louisiana Reports, 493; in 
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which we held that “no recovery can be had of the endor- Easrzrw Dist. 
ser, until demand of payment has been made on the drawer February, 1897. 
or maker, or on his heirs' or legal representatives, if he be aay 
dead, unless the impossibility of making such a demand be 
shown.” In that case, ‘there had been no administrator or 


curator appointed to the estate of the drawer. The demand, 
therefore, might have been made of his heir or widow in 
community. In the present instance, there was an ad- 
ministrator legally appointed, contrarily with whom alone 
all claims against the estate were to be settled. In the case 
of Hale vs. Burr, 12 Massachusetts Reports, 86, the Supreme 
Court of that state decided, that when the legal representa- 
tive of an estate is prohibited by law from paying any claim 
against it until after the expiration of a twelve-month, no 
demand need be made on him for the payment of any note 
of the deceased, becoming payable within that time, in order 
tocharge the endorsers. Administrators in this state being 
‘undér a similar prohibition, it follows, that the demand on 
them would be nugatory, as they are under no legal or moral 
obligation to comply therewith. Lex neminem corgit ad vana. 
This case is very different from that of Toby vs. Maurian, 
and cannot be distinguished from that of the case of Hale 
vs. Burr, decided by the Supreme Court of Massachusetts 
referred to. 

The.notice appears to us to have been legally given. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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HUNTSTOCK 
v8. 
HIS CREDITORS. 





CASES IN THE SUPREME COURT : 


HUNTSTOCK vS. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. ‘ 


The service of citation of appeal is to be made in the same manner as jg 
required by law in courts of ordinary jurisdiction. 

So the service on a commercial firm must be made on either of the partners 
in person, or by leaving the citation at their store or counting house, and 


delivering it to their clerk or agent. 


In this case, the syndic of the creditors of Huntstock 
filed his tableau of distribution, and placed Reynolds, Byrne 
& Co. thereon, as chirographery creditors, for the sum of 
fourteen thousand one hundred dollars. ‘They made opposi- ' 
tion, and claimed to be recognized as mortgage creditors, 
and paid as such. The district judge rendered a judgment 
in their favor, from which Thomas Smith & Co.,: also 
creditors of the insolvent, appealed. 

A citation was issued to the commercial firm of Reynolds, 
Byrne & Co., on which the sheriff made the following 
return: * Received June 4, 1835, and served on the same 
day, a copy of petition and citation of appeal, on Reynolds, 
Byrne & Co., by handing the same to Charles Briggs, a free 
person, above fourteen years of age, a clerk of the house of 
Reynolds, Byrne & Co.” 


Boyle, for the appellees, moved to dismiss the appeal in 
this case, on the ground that there was no legal service of 
citation of appeal on the appellees. 


Lobdell, for the defendant, maintained that the service of 
citation was good. The Code of Practice, article 584, requires 
service of citation of appeal to be made in the same way as 
in ordinary cases. 

2. The Code then provides, that service must be made by 
delivery to the defendant in person, or by leaving the citation 
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at his domicil, with a free person, apparently above fourteen Easrenw Drsr, 
years of age, living in the house. This is the mode in February, 1857. 
relation to ordinary cases and persons. Code of Practice,  quxrstock 
articles 187, 189. ve 


HIS CREDITORS. 








rusia 3. But when a commercial firm is sued, the citation must 
be served on the partners in person, or left “ at their store or 
counting house, by delivery to their clerk or agent.” Here the 
“a sheriff made his return.in writing, as he was required, stating 
that he had served a copy of the petition and citation of 
riners appeal on the appellees, Reynolds, Byrne & Co., by handing 
naa the same to Charles Briggs, a free person, above fourteen 
years of age, a clerk of the house of Reynolds, Byrne & Co. 
tock This ought to be considered as fully sufficient. Code of 
yrne Practice, articles 188, 189, 200. 
n of 
oe Martin, J., delivered the opinion of the court. 
tors, There is a motion in this case to dismiss the appeal. The’ 
rent dismissal is asked on the ground that there is no citation 
also attached to the record, nor does it appear that the appellees 
have been cited. The citation is on file: in the record. It ' 
lds, appears from the sheriff’s return that the appellees (commer- 
ing cial partners) were cited, by delivering a copy of the citation 
une and petition to Briggs, their clerk, a free person, above the 
Ids, age of fourteen years. It does not state at what place the 
ree service of this citation was made. PP vagy sy. a 
- of The service of the citation of appeal is, by the Code of peal is to be 
‘ s . ‘ made in thesame 
Practice, article 584, required to be made in the same manner as is re- 
manner as when a defendant is cited to appear before a — = 
‘in court of original jurisdiction. In these courts the Code of ry jurisdiction. 
of Practice, article 198, paragraph 5, requires the service of ,, 7° <Tviee 
citation to be made in the following manner: “In suits aad — 
against any commercial association, trading under a title, or of the partners 
of as a firm, on any of the partners in person, or at their store OF jeaving the cita- 
res counting house, by delivery to their clerk or agent.” Neither —_ ee 
as of the appellees was cited in person, nor was any service house, by deliv- 
made at their store or counting house. The appeal must, slert pla 
by therefore, be dismissed, with costs. 
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MOORE US. ALLAIN. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
OF THE DISTRICT PRESIDING. 



























In a petitory action, the defendant in possession, who declines title and 
indicates the name of his lessor, may be dismissed, and the person claim- 
ing title must be made a party. 

The hypothecary action is a proceeding in rem, and when brought against 
the mortgaged properiy, it follows it as a real right into whatever hands 
it may be found. The third person claiming it must either give up the 
property or pay the morigage debt. 

The person in the occupancy of mortgaged property, cannot get himself 
discharged from an hypothecary action, on indicating the name of his 
lessor. He may notify the latter to appear and defind the property. 

The occupant or tenant of mortgaged property is not liable for costs in 
an bypothecary action against it, It is a proceeding in rem, and the 


property must pay. 


This isan hypothecary action. The plaintiff alleges that 
one John Nicholls was appointed his tutor in April 1819, and 
failed to render an account or pay over the amount due to 
him. That he obtained a judgment against his said tutor 
for the sum of seven thousand nine hundred and eight dollars, 
upon which execution issued, and was returned no property 
found. 

He further alleges, that said Nicholls was the owner of a 
tract of land in the parish of Point Coupee, at the time of his 
appointment to the tutorship, which is now in the possession — 
of Sosthene Allain, and is tacitly mortgaged for the amount 
of his debt and demand. 

He further alleges, that he has demanded payment of the 
said debt of Nicholls, the principal debtor, more than thirty 
days, and given notice to the defendant, Allain, to pay it or 
give up the mortgages, more than ten days previous to the 
institution of this suit. 
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Allain answered and disclaimed title to the property.' He 
further averred that he had leased it from James Erwin 
as the agent of Mrs. Yeatman, who resides in the state of 


Tennessee. 


He prays that a curator ad hoc be appointed to defend the 
interests of said absentee, as his warrantor and owner of the 
property, and that he be dismissed. 

A curator ad hoc was accordingly appointed to the agent 
of Mrs. Yeatman, and the cause continued for six months, 

The evidence fully sustained the plaintiff’s demand, and 
the owner of the land not appearing, judgment was rendered 


‘in favor of the plaintiff, ordering the mortgaged premises to 


be seized and sold to satisfy his demand, and that the de- 
fendant Allain pay costs. The latter appealed.. 


Bradjord, for the plaintiff and appellee. 


1..The notice to Allain, who is in possession of the mort- 
gaged property, was given more than thirty days before the 
institution of this suit, and after a previous demand and judg- 
ment regularly obtained against the common debtor. He 
was therefore bound, either to pay the debt, or give up the 
mortgaged premises to be seized and sold to satisfy it. 

2. He cannot contest the proceedings in the Probate Court, 
in which the plaintiff, by a judgment, liquidated his demand 
against Nicholls, his former tutor. 

3. The plaintiff was only bound to proceed against Allain 
who is in possession, because the real owner of the mort- 
gaged premises, lives beyond the limits of the state. The 
former was his tenant or agent, and there was no necessity 
for citing him in warranty; but had he been disposed to 
have contested the case, could have done it. Code of Prac- 
tice, article 45. 

4, If an absentee having a tenant in possession, who mort- 
gages property in this state, can procrastinate by claiming to 
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He prays that the defendant be cited according to law, and Easrzaw Disr. 
that the land be seized and sold to satisfy his demand, with 7eruvary, 1897. 
‘ interest and costs. [SSS 
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Eastern Dist. be called in warranty, there is an end to the executory pro- 
February, 1837. cess, The party defeats the law by his own act. 


ALLAIN. 


‘which, this appeal is prosecuted. 


CASES IN THE SUPREME COURT 


5.. There was no necessity for recording the tutor’s bond 
in the parish of Point Coupee, where the property is situated, 
The appointment of the tutor is the foundation of the mort- 
gage, which is given by law, and exists without being 
recorded. Louisiana Code, 3298. 


Mitchell, for the defendant, maintained that the owner of 
the property should have been brought in and made a party 
to-this suit. The defendant was merely the possessor and 
tenant of the owner, and was not bound to defend on 
disclaiming title. 

2. The judgment is erroneous, independant of the want 
of the true party in interest. It should have been in the 
alternative or conditional, for the sale of the property, if the 
owner did not pay the debt. 

3. The appointment and surety bond of the tutor should 
have been recorded in Point Coupee, where the land lies, to 
operate as a mortgage on it against, and in the hands ofa 
third person. Louisiana Code, 3298, 3314. 

4, If a mortgage ever existed on this property, it has been 
long since extinguished as regards third persons. Louisiana 
Code 3333. 


Chinn, on the same side. 


1. Moore having obtained a judgment against his curator, 
who was appointed in 1819, in Feliciana, instituted this 
proceeding to subject some lands lying in Point Coupee, to 
the satisfaction of his judgment, by reason of a lien, resulting 
from the appointment of his tutor. 

2. About 1824, by authentic act, Nicholls, the tutor, con- 
veyed the estate in controversy, to James Erwin, and it is 
now, as it appears by the record, holden by Mrs. Yeatman, 
and by her agent, Erwin, leased to Allain. 

3. The proceeding is in the ordinary way, against Allain 
only, and an order of sale pronounced by the court, to reverse 
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, 4, The decree upon its face shows that the estate had Eastern Drsr. 
| a been transferred to Erwin. Allain by his answer admits February, 1887. 
nothing, but simply disclaims any right to the property, and MOORE 
prays that the proprietor may be cited in warranty, or called Pm 
to respond. 


Was not Mrs. Yeatman a necessary party, and was she 
not the possessor, which the law contemplated should, or z 
might be sued ? 
5. The suit may be against a third possessor, although he 
have not the paramount title, but he must be a possessor 
claiming for himself, and in his own right. The law never 
could have contemplated that one could be deprived of his ° 
rights of possession or property, by a suit in the ordinary 
way, without being before the court or having an opportu- 
nity of being heard. Can a suit against my overseer be 
sufficient to turn him from my plantation, and thus divest 
me of possession? It may be said that he is a third possessor ; 
that‘he has the actual, natural possession ; the pedis possessio ; 
but is it such a possession as the law contemplated, when it 
authorized a mortgage to proceed against the third possessor? 
In every section the law speaks of the possessor paying the 
debt or satisfying the lien; was that to be done by a super- 
intendent, or by the one claiming an interest in the estate ? 
If the principal debtor be dead, leaving a.single heir, who 
has accepted the succession, he may be proceeded against in 
the action hypothecary ; but suppose the property be leased 
by the ancestor, may he not still be proceeded against in that 
form of action? if so, he (and not the tenant) is the possessor. 
See Code of Practice. But this subject seems to be put at 
rest by reference to the Civil Code, article 3396: “ One may 
possess a thing not only by one’s self, but also by other 
persons.” 
“ Thus the proprietor of a house or other tenement, 
possesses by his tenant or by his farmer; the minor by his 
tutor or curator, and in general, every proprietor by the 
persons who hold the thing in his name.” 
6. This objection goes to the right of the petitioner to sue 
Allain, and it is believed, must be fatal to the whole proceed- 
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CASES IN THE SUPREME COURT 


~ Eastern Dist. ing. In addition, we rely that many irregularities exist jp 
February, 1837. the cause in the course of its prosecution, which are sufficient 


MOORE 
vs. 
ALLAIN. 





for its reversal. ‘The affidavit annexed to the petition is not 
such as the law contemplates, of whom the demand was 
made, or at what time does not appear; and upon the trial 
of the cause, the proof was wholly insufficient to establish 
the necessary facts; it presented no fact whatever, but 
contained deductions only. It is said that the appeal should be 
dismissed, because there is no statement of facts or bill of 
exceptions, upon which to found a reversal. This, it ig 
presumed, is not necessary in all cases; if the record shows 
that the Inferior Court erred, it must be sufficient. Suppose 
a case of a suit against one, and a judgment against another, 
would the latter be without remedy? But this is a state. 
ment of facts. The record shows the written and oral 
testimony which was used on the trial. | 

7. If it was not necessary in the first instance to have sued 
Mrs. Yeatman, the owner of the estate, the one inteérested in 
the controversy, the one ‘interested in redemption, the one 
interested in showing the extinguishment of the mortgage, 
the one entitled to claim succession of the other mortgaged 
estate, a right which belonged to her, and could not possibly 
be exercised by Allain ; yet after having been made a party 
at the instance, or on the motion of Moore, for the appoint. 
ment of a curator ad hoc, then to have dismissed the case as 
to her, and thereby depriving her of a right to be heard, was 
most clearly erroneous. 


Bullard, J., delivered the opinion of the court. 


This is an hypothecary action, in which the plaintiff seeks 
to make the amount due him by his former tutor, on a final 
settlement of his accounts, by the seizure and sale of a tract 
of land, formerly the property of his tutor, and now in the 
occupancy of the appellant. In answer to the petition, the 
appellant disclaimed any title to the property, averring that he 
leased the same from James Erwin, as the agent of Mrs. 
Yeatman, of Tennessee. He therefore prayed that a curator ad 
hoc might be appointed to defend the interest of the absentee, 
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who he prays may be cited in warranty, to defend this suit, Easrzny Disr, 
as owner of the property, and that he may be dismissed with Peérvary, 1837. 


costs. Accordingly, a curator ad hoe was appointed, who 


was cited, and the case was continued for six months. At 
the next succeeding term of the District Court, no answer 
having been filed on the part of the absentee, the court over- 
ruled or rescinded the order for calling in the warrantor, and 
no farther opposition being made by Allain, the court 
pronounced a judgment, ordering the sale of the mortgaged 
property. 

All those arguments which have been addressed to this 
court, on the part of the appellant, relate to a want of 
evidence of legal demand on Nicholls, the mortgagor, and 
the insufficiency of the affidavit at the inception of these 
proceedings, and to the regularity ‘of the proceeding in 
the suit of Moore against his tutor, may be answered by 
saying, that the defendant did not put those matters in issue 
by hisanswer. He chose to make no opposition further 
than to disclaim any title in the premises, and to demand 
that the absent owner should be cited in warranty. The 
only questions, therefore, which this court can properly 
entertain are, whether the plaintiff was bound to make the 
person, indicated by the defendant as the owner, a party, 
and to carry on the suit contradictorily with him, and 
whether the court erred in disregarding the call on the 
absentee, and proceeding to judgment without him. 

It has been strenuously urged, in argument, that the law 
requires the hypothecary action to be brought against a pos- 
sessor of the mortgaged premises, who has some interest in 
making opposition, some right to abandon, and who has the 
right of possession, and not against a mere tenant, whose 
possession is that of his lessor, and who is without interest to 
contest the claim, to plead discussion, or to pay the debt 


~ rather than abandon the property to be sold. In prosecuting 


a petitory action, it is true, the defendant in possession, who 
disclaims title, and indicates the name of his lessor, may be 
dismissed, and the person claiming title or possession must 
be made a party. Code of Practice, article 43. But the 
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Eastern Distr. hypothecary action is governed by different rules, and is 
February, 1837. essentially a proceeding in rem. It is an action which is 
moorr Drought against the mortgaged property, in order to have it 


Pa seized and sold. It follows the property in whatever hand 


The hypothe- it may be found. Articles 61, 62. If the hypothecated 


ae —_ isa property be in the possession of a third person, the creditor 
rem, and when has his action against that person, in order to compel him 


brought against . : 
the mortgaged either to give up the property, or to pay the amount for 


cnt q ow which it is mortgaged. Article 68. No part of the Code of 


= a Practice requires that the person in the real occupancy of 
r s . . 
may be found. the property shall be discharged from the action on his 


aeee aah indicating the name of his lessor. And in the present case — 
+ Trg bncen the plaintiff was not bound, in our opinion, to proceed against 
perty or pay the the supposed owner, who was absent. The appointment of 


— soe a curator ad hoc, and notice to him, was required by the 
the occupancy of defendant, and it was not the fault of the plaintiff, if the les. 
ened al en sor did not see fit to step forward and defend his tenant, and 
ane f came make opposition to the order of seizure and sale. A delay of 
hypothecary ac- six months was given for that purpose, and it was not for the 


as Renan plaintiff to ask a judgment by default, on the failure of the 


nd tage re absent owner, by his curator ad hoc, to. answer the demand 
latter to appear made against him by the original defendant. 

and defend the. ; Bhar . 

property. The judgment of the District Court is, however, erroneous, 
Bi ray in rendering the appellant personally liable for costs, and in 
mortgaged pro- this respect it must be reformed. 


me tor i ; It is, therefore, ordered, adjudged and decreed, that the 
an_hypotheeary judgment of the District Court be annulled, avoided and 


action against i : ; ‘ 
It is a proceed- reversed, and proceeding to give such judgment as ought, in 
ing in rem, and os oe 
the property OUF Opinion, to have been rendered below, it is further 
must pay. ordered and decreed, that the tract of land described in the 
petition, be seized and sold, according to law, to satisfy the 
judgment recovered by the plaintiff against John Nicholls, 
for seven thousand nine hundred and eight dollars, together 
with the costs of this proceeding, and the sale of the mortgaged 


premises, and that the plaintiff pays the costs of this appeal. 
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OF THE STATE OF LOUISIANA. 


HODGE’S HEIRS vs. DURNFORD’S CURATOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


An interlocutory judgment of the Court of Probates, ordering a curator 
to account, may be relieved against, on appeal from such final judgment 
as may be rendered, and does not work an irreparable injury; it there- 


fore cannot be appealed from. 
This is an application for a mandamus, commanding the 


judge of probates to grant an appeal from an interlocutory 
judgment, ordering the curator of Durnford’s estate to render 


an account. 


The plaintiffs allege, that David Hodge, their ancestor, 
died in Louisiana, in 1791, leaving a very large estate, 
consisting of real and personal property, and a will, by which 
he bequeathed the whole of it to his brothers and sisters, and 
their decendants in Scotland, and England, and constituted 
Thomas Durnford,.of New-Orleans, and others, testamentary 
executors. Durnford, by appointment of the other executors, 
took upon himself the administration of the succession, as 
sole executor. _ 

That after many and repeated applications through agents, 
the plaintiffs, and those in whose rights they now appear, 
succeeded in compelling the said executor to render an 
account, which was defective and unsatisfactory, and many 
exceptions filed thereto. They pray that said Durnford be 
cited to answer, and pay over such sums as may be in his 
hands on settlement, and that he deliver up all the books, 
vouchers, &c. This suit was filed in 1823. 

The defendant denied the capacity of the plaintiffs to sue 
as heirs of Hodge, and pleaded prescription. It was further 
denied that Durnford ever accepted the trust of executor, as 
alleged, and that the succession of Hodge was opened under 
a foreign government, and that this court was never seized, 
and could not take cognizance of it. 

63 
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February, 1837. 


HODGE’S HEIRS 


CASES IN THE SUPREME COURT 


Durnford died while these proceedings were going on, and 
John M‘Donough was appointed curator of his vacant estate, 
The judge of probates ordered that the curator should file an 
account of the administration of said Durnford, within a 
fortnight from the notification of this order. 

The curator prayed an appeal from this order, which was 
refused by the judge. 


Grymes, for the curator, moved for a rule, to show cause. 
why a mandamus should not issue, commanding the judge 
of probates to grant an appeal. 

The judge gave as his reasons for refusing the appeal, 
“that all the points in controversy between the parties not 
being decreed, the judgment rendered, and from which the 
appeal js prayed, is merely interlocutory, and cannot be 
appealed from. Code of Practice, 539. It does not cause an 
irreparable injury, and the party can have the benefit of his 
exception to it on a final judgment. 


Grymes and Strawbridge, supported the motion on the 
ground, that fromthe great lapse of time since Durnford 
undertook the executorship of Hodge’s estate, it was impossible 
for his curator to make out and file an account ; that while the 
order stood, he was compelled to do it, or submit to imprison- 
ment. In this respect the injury would be irreparable. 


D. Seghers, on behalf of the judge in showing cause, . 
maintained that the judgment intended to be appealed from, 
was not definitive. Code of Practice, 539, 567. 

2. That it does not cause an irreparable injury to the 
party seeking to appeal. Ibid. 566. 

3. The judgment is only interlocutory, and does not 
authorize an appeal. Ibid. 538. 


Martin, J., delivered the opinion of the court. 

To a rule to show cause why a mandamus should not 
issue to the judge of the Court of Probates of the parish of 
New-Orleans, conimanding him to allow an appeal in this 
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case, he answered, “that the judgment intended to be ap- Easrenx Dist. 


pealed from is not definitive. Code of Practice, 539, 565. 
That the judgment does not cause irreparable injury to the 
party wishing to appeal it. Code of Practice, 566. That the 
judgment is only interlocutory. Code of Practice, 538. The 
whole more fully appearing by an annexed certified copy of 
the judgment of the court, refusing the appeal.” The judg- 
ment appealed from, orders the curator to file into court 
within a fortnight, an account of the administration of 
Durnford, as the testamentary executor of plaintiffs’ ancestor. 

The defendant’s counsel has contended that this is an 
extreme case, Durnford having entered on the execution of 
the will long before the cession of this country to the United 
States; the succession of Hodge having never been opened 
in any court of the territorial or state government; the 
executor having died several years ago, and his curator 
being without the means of presenting the account required, 
and being, consequently, liable to imprisonment, unless re- 
lieved by this'court. The succession of Duraford appears 
to have been opened in the Court of Probates for the parish 
of New-Orleans, and it is from the funds of that succession 
that the plaintiffs seek compensation for the injury alleged 
to have been done to them by the neglect of the executor to 
account. It matters not, therefore, whether any court of 
the late territory, or of this state, was ever seized of the 
testamentaria of their ancestor. 

The judgment is certainly an interlocutory one, from which 
no appeal lies, unless it works an irreparable injury ; that is 
to say, such an- injury, which, on an appeal from the final 
judgment in the cause, cannot be relieved against by this 
court. We must presume that the Court of Probates will 
be satisfied with such an account as the curator is able 
to render under all the circumstances of this case. If, 
on such an account being rendered, the court proceeds to 
give an erroneous judgment, the path to redress is clear. 
We are aware of the difficulty attending the rendering, con- 
testing and settling long and intricate accounts of several 
years standing, and of the utility of avoiding all those diffi- 
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Eastzrw Disr. culties, when the rendition of such accounts cannot be 
February, 1857. legally claimed. But the case would be worse, if those who 
siibeeiane si. are entitled to demand such accounts could be delayed by 
now er az, @M appeal, especially in the western part of the state, until 
their demands were fairly established in this court, and the 
case returned to the lower court for the rendition of the - 
account, The rule must, therefore, be discharged. 











TRAVERSO ET AL. US. ROW ET AL. 


APPEAI. FROM THE COURT OF PROBATES FOR THE PARISH OF WEST 
' FELICIANA. ; 


If the record has not been filed on the return day, the appellee may, on the 
third day thereafter, if it is not filed, obtain the clerk’s certificate to that 
effect, and obtain execution of the judgment below; or he may bring 
up the record himself, and have the appeal dismissed. 

But if the appellee wait until the transcript be actually filed, although it 
may not be brought up until after the lapse of three judicial days from 
the return day, he cannot avail himself of any advantage resulting from 
its not being filed in due time. 

A judgment of partition cannot be amended or altered on an appeal, except 
contradictorily with all the parties interested, and to the original suit, 

If the appellant wishes to withdraw his appeal, he must do it on motion to 
the court a quo, before he has the appellee cited in. 


This is an action of partition, instituted in the Probate™ 
Court, by a portion of the heirs of Margaret Coleman, 
deceased, against their co-heirs, one of whom- (Charles 
Jones) is an absentee, demanding a partition of the succes- 
sion of said decedent. 

The probate judge decreed a partition, which was unsatis- 
factory to two of the heirs, and they appealed. The appeal 
bond was given to John Traverso, and others, without naming 
any other of the heirs especially. 
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The appeal was granted the 3d of October, 1836, and Eastern Drsz, 
made returnable to the third Monday of January following, in February, 1887, 
the Supreme Court. The third Monday came on the 16th rnavensoxr at, 
day of January, and the record was not filed until Wednes- eee 


day, the 18th. The next day a motion was made to dismiss 


the appeal. 


Bradford and Patterson, for the appellees. 

1. They contended that the record was not filed in time, 
and the appeal should therefore be dismissed. 

2. The heirs and parties, appellees, have not all been 
cited in the appeal, and service is defective, as relates to 


‘some of the others. On this ground the cause cannot be - 


tried on its merits. 


Boyle and Johnson, contra, maintained the right of the 
appellants to move for a withdrawal of the appeal, in order 
to have all the parties cited in. Code of Practice, 595. 

2, The appeal was filed in time, being within three 
judicial days from the return day. 


Martin, J., delivered the opinion of the court. 


This is an action of partition, in which the plaintiffs had 
judgment, and the defendants appealed. The dismissal of the 
appealed is prayed for, on the grounds that the record was 
not brought up on the return day, and that all the plaintiffs 


were not made parties tothe appeal. It was made returnable _ If the record 
has not been 


on the third Monday of January, being the 16th day of that gica on the re- 


month, and the record was filed on the following Wednesday, pa a 
> 


being the 18th of the same month. On the 19th, the day on the third day 


é : ee thereafter, if it 
following, the motion to dismiss was filed. The Code of jis not filed, ob- 


, a : ‘ tain the clerk’s 
Practice, article 589, gives to the appellee, when the record csntiliaateaatia 


has not been brought up on the return day, the right of effect, and obtain 
ie : : execution of the 
obtaining, three days theréafter, the certificate of the clerk, judgment below; 
that the transcript has not been filed, or to bring up the ee 
record himself, and obtain judgment on the dismissal of the himself, . and 
; ‘ ; have the*appeal. 
appeal, in the same manner as if the transcript had-been dismissed. 


brought up by the appellant. 
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Eastern Dist. As the clerk’s certificate must state that the transcript hag 
February, 1857. not been brought up, not that it was not brought up in due 
rravensorrat. time, it follows that the appellee cannot have this certificate 
after the transcript has been actually filed; and as in courts 

ss it inne of original jurisdiction, the plaintiffs’ right to take judgment 
— — — by default, on the failure of the defendant to answer in due 
actually filed, time, is destroyed by an answer filed thereafter, but before 
althongh it my the right be exercised, it seems to follow that if the appellee 


up until after wishes to avail himself of the neglect of the appellant in 


thelapse ofthree .). a 
judicial days filing the transcript on the return day, he should exercise hig 


fi the ret : ° : : ; 
day, he veenot ght immediately, and not to wait until the transcript be 
avail himself of actually filed. We think the laches of the appellant, in this 


any advantage “ ; : 7 E 
resulting from particular, were caused by his posterior filing of the transcript 


it t bei . . 
mg the day preceding that on which the appellee sought to 
: avail himself of these laches. 
A judgment ; : Be P 
of partition can- Asin a judgment of partition, the judgment cannot be 


not be amended : . ‘ * 
not tered on an @™Mended in favor of either of the parties, without being dis. 


appeal, except turbed in’ what concerns the others, it follows, that it 


contradictorily “ 
with all the par- cannot be touched except contradictorily with all the rest, 


ties interested : - 
and to the origi- therefore as all the parties to the judgment are not before us, 
mit the sail it follows, we cannot inquire into its correctness. If the 
lant wishes to appellant wished to avail himself of the article 595 of the 


withdraw his ap- : 
al,he mustdo ©Ode of Practice, he should have done so in the Court of 
: 

aa eae, Probates. Nothing authorizes us to remand the case to 
before he has that court for further citation, as suggested. The appeal, 


the appellee : . 
titedin therefore must be dismissed. 


v8. 
ROW ET AL. 














due 
pate 
urtg 
ent 
due 
fore 
llee 
tin 


his 
ipt 


is. 
it 
st, 


he 
he 
of 


il, 








OF THE STATE OF LOUISIANA. 


APPEAL FROM THE COURT OF THE FOURTH JUPICIAL DISTRICT, THE JUDGE 
OF THE SECOND PRESIDING. 


DECOUX’S HEIRS v8. PLANTEVIGNES. 


An appeal will not be dismissed, because transcript is not filed on the 
return day, if it be filed before the motion to dismiss. 

The appellant has a delay of three: judicial days after the return day, 
within which to file the transcript, or obtain a prolongation of time. 
person employed in the settlement of a succession, will be allowed to 
introduce evidence in support of a commission charged by him, to show 
that it is usually allowed in such cases, because he might show he was 
within the knowledge of his employers, a person frequently engaged in 
such business, and that his charges were such as were usually allowed 
to persons in similar circumstances. 

A procuration, or mandate, is gratuitous, unless there has been a contrary 
stipulation. This need not be express, it may be implied. 

The receipt of the heirs for a balance, is evidence of an account rendered, 
and a settlement made. It is evidence of the allowance of every charge 
made in the account, even the commissions retained. 

The commission charged for the settlement of a succession, may be allowed 
in lieu of acompensation usually stipulated for, and paid for such service. 


The tutor may allow this commission on the property of his ward. 


If the heirs respectively received the sums due them, from the person 


entrusted with the settlement of their ancestor’s succession, on -an 
account rendered, the balance retained by him, will be presumed to be 


on account of his commissions, and as if they were actually paid to him. 


The plaintiffs allege, that they are the heirs and legal 
representatives of the widow Pierre Decoux, the nett amount 
of whose succession, after it had been partially adminis- 
tered by a testamentary executor, amounted to twenty-two 
thousand one hundred and nineteen dollars. That said 
executor had proceeded to sell the property of said succes- 
sion on a credit, and was discharged after being allowed his 
full commissions. 
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picoux’s uxns Charge of said succession, to collect the debts for the pro- 
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They further show, that they appointed the defendant 
by notarial act, their mandatory, or attorney in fact, to take 


perty sold, and to settle its affairs, and that he accepted the 
procuration. 

They further allege, that the defendant has failed, and 
refused to render a final account of his trust, but, he retains 
a balance in his hands of one thousand one hundred and six 
dollars, as his commission on the whole amount of the sue. 
cession, at the rate of five percent. They allege, the pro 
curation which was conferred on him and accepted, was 
entirely gratuitous. They pray that he be compas to 
render an account and pay over this balance. 

The defendant admitted his appointment to collect the debts 
of the succession, and to pay off such as were owing; to | 
settle with the heirs and pay over each one his portion, and 
that he retained for his commission and trouble five per cent, 
on the amount which came into his hands; that the plain. 
tiffs sanctioned and approved his acts, by giving receipts 
and acquittances for the portion of each; that his services 
were fully worth that amount retained, and which is the 
usual allowance in such cases. Upon these pleadings and 
issues the parties went to trial. 

The defendant offered witnesses who had been employed 
in the parish to settle successions in this way, to prove that 
his charge of five per cent. commission was usual and cus- 
tomary for such services. The testimonywas objected to, on 
the ground, that the power of attorney, under which the 
defendant acted, did not contain any stipulation for compen- 
sation, but that the procuration was, under the Code, a gra- 
tuitous one, &c. ‘The court sustained the objections, and a 
bill of exceptions was taken. : 

The plaintiffs had judgment for the sum claimed, and the 
defendant appealed. ) 


F. N. Ogden, for the plaintiffs, filed a motion on the 11th 
of January, to dismiss the appeal, because it was made return- 
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dant ‘able by consent to the first Monday (2d day) of January, and Easreax Dist, 
take . the transcript was not filed until the 5th of the same month. February, 1857. 
pro- ’ 9. He urged the affirmance of the judgment, because the sacous's anes 
| the procuration under which the defendant acted was gratuitous, nese 
and having been accepted, he could not charge a commis- 
and sion, or in any other way demand remuneration, Louisiana 
ains P Code, 2960. 
six 3. The receipts of the plaintiffs only go to show the here- 
suc. ’ ditary portion each one received, and do not authorize the 
prO- inference, that they intended to allow a commission. It 
was was incumbent on the defendant, to have shown a special 
to agreement to that effect. Pothier, Traité des Obligations, 476, 
No. 784. 
bts 4, If the receipts by the tutor of the minor heirs, showed 
e an agreement to allow a commission, it would amount toa 
and donation, which the tutor had no right to make. Louisiana 
nt. Code, 345. 
in- 5. The minor heirs have a right either to proceed against 
pts their tutor, or directly against the person who has obtained 
“eg an unjust advantage over them. 4 Martin, N. S., 655. 9 
he Martin, 490. 
nd 


Servant and Soulé, contra. 


ed 1. The defendant in this case, had a right to prove that it 
at is customary for agents, in the parish of Point Coupee, to 
“Me charge five per cent. to their principals; and the bill of 
on exception to refusal of the judge to allow said proof, was 
ae well taken, because the obligations of contracts extend not 
n- only to what is expressly stipulated, but also to every thing 
a- that by law, equity, or custom, is considered as incidental to 
a the particular contract. Louisiana Code, article 1897. 

2. The receipts given by plaintiffs, are in the nature of a 
6 _ settlement of accounts ; they approved, tacitly his charge, 


by giving receipts for their portions ; and a settlement thus 
agreed to, (solde de compte,) cannot afterwards be objected to. 
h Louisiana Reports, 544. 

\- 3. By remaining silent so long, (from 1825 to 1836,) the 
approval of the acts of Plantevignes, (that of retaining a 
64 
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Eastern Dist. commission’ being one of them,) by plaintiffs, may faitty be 
February, 1837. presumed. 7 Martin, N. S., 143. 

pscoux’s asias 4, Though the contract of mandate contains no stipulation 
for salary, it may, in some cases, be declared not gratuitous, 
according to circumstances, the custom and the profession of 
the mandatary. 18 Duranton, No. 197. Sirey, 32, 1, 621, 


v8. 
PLANTEVIGNES. 


Martin, J. delivered the. opinion of the court. 


The defendant is appellant from a judgment, which con- 
demns him to pay to the plaintiffs a sum of money, which 
he retained on a settlement with them, of the succession of 
their ancestor, which had been entrusted to him.» The 
plaintiffs, appellees, contend the appeal ought to be dismissed, 
because it was made returnable by consent, on the first 

pane ait Monday of January, which was the second day of the month, 
not be dismiss- and the transcript was not filed until the 5th of January. In 
ed, because the 
transcript is not the case of Traverso et al. vs. Row et al. ante 500, which we 
_ filed on'the re- have just decided, we held that the appellee cannot claim a 


turn day, if it be " 
filed before the dismissal of an appeal, on the ground of the transcript not 


_ stleat having been filed on the return day, unless he does so before 
it be actually filed. 

This is a stronger case. The transcript was brought up 
on the third day after that on which the appeal was returna- 
ble. The appellee, therefore, was not entitled to demand 
from the clerk the certificate, on the production of which, 

The appellant execution could have issued from the Inferior Court. Code 
ally oeteial of Practice, 589. Neither could he have demanded the 
ote capa dismissal of the appeal, because article 883 gave the whole 


which to file the of the: day upon which the transcript was filed, to” the 


transcript, or ob- 
Gas goelenge. appellant, in order to obtain from this court a ‘prokorignns of 


tion of time. 
time. 


In the case of Ross vs. St. Francis’ Church, we held that 
the transcript need not be filed on the return day, if it be 
not a judicial day, and that the delay of three days, is of 
three judicial days. This court did not sit on the 2d of 
January, nor on any of the three following days. The 
appeal, therefore, cannot be dismissed. 
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On the merits, the counsel for the appellees has urged, 

1st. That the power of attorney, under which the defend- 
ant acted, was a gratuitous one, and having accepted it, he 
could not pretend to a remuneration. Louisiana Code, 2960. 

9d. The receipts offered by him, to show that the tutors of 

the minor heirs had agreed to -pay him a commission, do not 

to that'extent. They receipted for the hereditary portion 

of the heirs alone, and it was incumbent on the agent to 

show specially, an agreement on their part, to pay him a 

commission. Pothier, Traité des Obligations, vol. 1, page 460, 
article. 784. 

3d. If the receipts are evidence of an agreement to allow 
a commission, they are so of a donation of the minors’ 
property, which the law prohibits. Civil Code, 347. 

4th. A minor injured by the act of his tutor, has a remedy 
against him, and also against the person, he illegally avail- 
ing himself of such an act. Leonard’s tutor vs. Mandeville. 
9 Martin, 490-8. Butler vs. His Creditors, 5 Martin, N. S., 
655. 

The defendant’s and appellant’s counsel has drawn our 
attention to a bill of exceptions, to the opinion of the court, 
refusing him leave to introduce evidence of a charge of 
commission, as that made by him being usually allowed 
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EAstenn Dist. 
February, 1857. 


DECOUX’S HEIRS 
v8. 
PLANTEVIGNES. 


in the parish, to persons undertaking the settlement of - 


successions. 


2d. He has urged that the receipts of the heirs, for the 


balances coming to them respectively, is evidence of a 
settlement of account, in which the charge for commission 
was made and allowed. 

3d. The silence of the plaintiff, (from 1825 to 1836,) is a 
corroborating circumstance, from which a strong presumption 
arises, that the commission was, on a settlement of account, 
thought to be due. 7 Martin, N. S., 143. 

4th. The contract made, is from its nature gratuitous, but 
not essentially 'so. A compensation may be legally stipulated, 
expressly or impliedly. 18 Duranton, No. 197. Sirey, 32, 
1, 621. 


A person em- 
ployed in the 
settlement of a 
succession, will 
be allowed to in- 
troduce evidence 
in support: of 
a commission 
charged by him, 
to show that it is 
usually allowed 
in such cases, 
because he 
might show he 
was, within the 
knowledge of 
his employers, a 
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Eastzrx Dist. It appears to us, that the evidence offered by the defendant 
February, 1887. and appellant, ought to be received. It was useful to him, 
pEcoox’s nus after having shown that persons engaging in the settlement 
ptaxtivrexss, Of successions charged, and were allowed, a commission 

therefor, he might have shown that he was in the knowledge 


rs": of his employers, a person usually engaged in such settle. 
such business, ment, and that his charges were not greater than those 
gy were made by, and allowed to, persons in similar circumstances; 


such as were 
miiatly. allowed and thence have contended, that the persons who employed 


to persons in him, knew that he expected a compensation, and presented 
similar circum- as ° 
steaoes, the allowance of the commission, as an evidence of an 
A procuration ; : : : 
or tardate i, implied promise to pay it. 
tuitous, un- The first proposition of the appellee’s counsel, has been 
ess there has ) 
been a contrary correctly answered by the fourth of the appellant’s, that the 


sa ag Ra procuration is gratuitous, unless there have been a contrary 


ae etal be agreement. Louisiana Code, 2960, This contrary agree. 
impiied. . > ° 

The receipt of ment need not be express, it may be implied. 

the heirs for @ 94. The receipt of the heirs for a balance, is evidence @fan 


balance, is evi- ‘ : 

dence of an ac- account rendered, and a settlement made. It is evidence of 
count rendere « 

and a settlement the allowance of every charge made in such account. The 
made. Itis evi- Dlaintifis do not contend, that the defendant neglected to 


dence of the 
allowance —_ of charge himself with any thing with which he was chargable. 
every charge , riers 

made in the ac- They only claim the amount of the commission he has 


count, even the retained, on paying the balance in his hands, on the rendi- 


tained. .. tion of an account, in which this commission was necessarily 
The commis- 


sion charged for charged, as ordering pro tanto the balance he owed. 


rn ve 3d. As the defendant, when he was requested by the 


be allowed in tytors of the plaintiffs, to undertake the settlement of the 
lieu of a com- 


easstinn areal succession of their ancestor, might have stipulated for the 
ei puiddorensh compensation usually allowed for such a service, without 
service. The violating the article of the Code cited, it follows that the 


tutor may allow : ; A 

this commission tutors, In agreeing to pay that compensation, made ne 

on the property . . . . ° 

ofhis ward. | donation to him, but promised a quid pro quo, a fair com- 
If the heirs pensation. 

respectively re- 


evived the sums 4th. The tutor in doing so, did no injury to his minor. 
due them from 


the person en- Upon the whole, it appears to us, that all the plaintiffs 


trusted with the : . . . . . 
settlement. of Having left, when they received their respective shares of the 


their ancestor’s succession of their ancestor, a sum in his hands, which is 
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admitted to be no more than the commission, which he 
claims as a compensation for his services, and all of them 
but one, having acknowledged that the sum by them 

tively received, was the balance of an account ren- 
dered by the defendant, in which this charge is admitted to 
pave been made, since it is now claimed as having been 
then retained, it follows that they are in the same situation 
as they would be if the commission had been actually paid ; 
had it been, the payment would be a very strong presump- 
tion that the plaintiffs considered the defendant entitled 


thereto. 


Itis, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed, and that judgment be given for the defendant with 
costs, in both courts. 


die 


RELF, SYDIC, &C. 08. IVES. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. 


Where the principal instructs his agent and attorney at law, intrusted with 
the enforcement of an execution against certain property, to let the sale 
take place without any interference on his (principal’s) part, and the attor- 
ney bids it in on his own account, for a sum less than the debt, he is not 
liable for any loss sustained by the principal, or for a violation of his 
trust. 


This is an action instituted by Richard Relf, sole syndic 


of Kenner & Co., against Thomas E. Ives, counsellor and 


attorney at law, to render him liable, and have a sale to him 
rescinded, of certain property mortgaged to Kenner & Co., 





Eastern Dist. 
February, 1837. 


RELF, 
SYNDIC, &e. 


IVES. 
succession, on an 
account render- 
ed, the balance 
retained by him, 
will be presum- 
ed to be on ac- 


count of his _ 


commissions, 
and as if they 
were actually 
paid to him. 


‘ 
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Eastenw Dist. Which he bid in on.his private account, whilst, as is alleged, 
February, 1837. he was acting as the plaintiff’s agent and attorney at law, 
~~ aur, ‘The defendant pleaded a general denial, and averred 
Sxxpic, Xe. that his authority to bid for the plaintiffs, had been revoked. - 
IVES. by letter, and that he was at liberty to act for himself. He 
sets out specially the circumstances and facts under which 
the transaction took place. 
The pleadings and evidence of the case are stated: j in 
detail, in the opinion of judge Bullard. 
The defendant had judgment, from which the plaintiff ¢ 
appealed. 

































Ives, in proprid persond, argued the case ex parte for the 
appellee. 


Bullard, J., delivered the opinion of the court. 

The plaintiff, as sole syndic of the creditors of Kenner & 
Co., represents in his petition, that the defendant wasvem- 
ployed as attorney and counsellor at law, to sue for, and 
recover a debt due to that estate, which was secured by 
mortgage on a tract of land in the parish of Iberville, which 
had passed into the hands of third persons; that he ob- 
tained a final judgment, but was restricted in the execution 
of it to the seizure and sale of the mortgaged premises, the 
original debtors having become insolvent, and that the land 
was seized and offered for sale, but not bringing two thirds 
of its appraised value, which was twelve thousand dollars, 
was advertised a second time for sale at twelve months credit, 

- when it was purchased by the defendant for two thousand 
dollars, who gave a twelve months’ bond. The plaintiff 
alleges that the defendant, after the rendition of the judg- 
ment, continued to act as the counsel of the syndics, and by 
letter asked ftom them an authority to purchase the land on 
their account, and that in reply, the plaintiff, as one of the 
syndics, did authorize him to bid for them to the amount of 

seven thousand five hundred dollars. He alleges that the 
defendant did take upon himself that agency, and stated to 
several persons, before the day fixed for the sale, that the 
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land would not be sold for less than seven thousand five hun- Easrznn ‘Dist. 
dred dollars, and that accordingly, he bid that amount for 7eruary, 1897. 


them ; but it not being two thirds of the appraisement no sale 
took place. He further alleges, that when the land was 
advertised for sale on a credit of twelve months, the defend- 
ant wrote to him to be-informed, what amount he would 


authorize to be bid, stating at the same time, that he believed — 


the property would sell for a sufficient amount to pay the 
judgment and costs, and that Mr: Ives was informed in reply, 
that the syndics would not make any bid for the property, 
which course they the more readily adopted, as it was the 
defendants opinion that the property would sell for enough 
to pay the judgment. He further avers, that the defendant 
failed to inform the persons to whom he had communicated 
his former authority, to bid for the land, that: it had been 


withdrawn ; but well knowing that the syndics confided in ' 


him, as their attorney. and agent, to attend the sale, in 
violation of the trust and confidence reposed in him, he him- 
self became the purchaser, when no other bidders were 
present, although it was in his power to have the sale post- 
poned, which took place on the land itself, instead of being 


‘in the town of Plaquemine, where the first exposure had 


taken place. The petition concludes with a prayer, that 
the sale of the land may be rescinded, and that it be sold at 
twelve months’ credit, for the benefit of the creditors of 
Kenner & Co., or that the defendant be adjudged to pay 
in damages, the sum of nine thousand dollars, the value of 
the land. 

The defendant, in his answer, admits that he purchased 
the tract of land on his own account; and he denies that he 
was, at the time of the’ sale, either the attorney at law or 
the agent*of the syndics of Kenner & Co., or that he had 
any authority or power to bid for them, or to bind or obligate 
them by any bid which he might have made on their 
account ; that on the contrary, he was instructed to let the 
sale proceed, without any interference on the part of the 
syndics. He further avers, that after he had received those 
instructions, he wrote to the syndics, informing them that 


RELF,* 
sYNDIC, &c. 
v8. 
IVES. 
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Eastern Dist. he feared the property would be sacrificed, unless 
February, 1857. authorized him to bid for them, and urging them to give 


sxNpic, &e. 
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him authority, and that real property was much depreciated 
in value, but that he received no authorization. 

The trial in the court below, resulted in a judgment jg 
favor of the defendant, from which the plaintiff has appealed, 
But neither he, nor his numerous counsel, who figure in the 
record, have thought proper‘to favor this court with any 
arguments, either oral or written, or any reference to legal 
authorities, upon which they rely for a reversal of the 
judgment. 

The evidence in the record shows, that the defendant, ag 
the attorney at law of the syndics, obtained a final judgment 
against Adams, and that the land in question was seized to 
satisfy that judgment. It was first exposed for sale on the 
8th of December, 1834. On that occasion the defendant, 
under the express authority of the syndics, bid seven 
thousand five hundred dollars, but the appraisement amount- 
ing to twelve thousand dollars, no sale took place; and it 
was advertised again for sale on the 26th of the same month, 
at twelve months’ credit. On the day previous to the first 
exposure, Mr. Ives wrote to the plaintiff, that there would 
be no sale, as no one would push the property to his limit of 
seven thousand five hundred dollars, and that of course the 
property would be re-advertised for sale in about fifteen days. 
“In the meantime,” he adds, “Mr. Saul will doubtless ar- 
rive, and join you in a letter to me of instructions as to the 
sale under twelve months’ bond. Of course, no bond will 
be required, if you, as plaintiffs and syndics, become the pur- 
chasers. I do not know what the property will bring at 
twelve months. That species of property is at present much 
depreciated. It ought, however, to bring the amount of the 
judgment and costs, and it would be a great sacrifice to sell 
it lower.” - Again, on the 9th of December, the day after the 
first exposure, he wrote to the plaintiff, informing him that 
no sale had been effected, and that the land was to be offered 
again on the 26th of the same month. In that letter he 
says, “ Please address me an authority to bid to the amount 
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of judgment and costs, or to such amount as you shall see Easrsnw Der. 


proper. Mr. Saul will no doubt arrive in time to concur with February, 1837. 


you in the act. It may be by simple letter. Please address ues, 
me at Donaldsonville, by mail. The sale is to be made on o_ ke. 


the land. J hope to be able to sell it for amount of debt and IVES. 
costs.” On the 20th, the plaintiff ‘wrote to Mr. Ives, 
acknowledging the receipt of his letter of the 7th, which he 
had communicated to Mr. Saul,.at whose suggestion they 
had consulted their counsel, Mr. Eustis, who thought it 
doubtful whether they, (the syndics) in case of their purchas- 
ing in the land, and any lossshould be experienced in a subse- 
quent sale by them, would not make themselves responsible, 
personally. “Under this advice,” he continued, “ we have 
concluded to let the sale take place, without any interference 
on our part, to which determination we have come, more . 
readily, from the hope you lead us io entertain, that the 
property will sell for the amount of the debt. and costs.” — 

At the date of this letter, the plaintiff was informed that 
the sale was to take place on the land, and not in town, of 
which he now complains ; that property of that kind was 
greatly depreciated in value, and that it was doubtful how 
much it would bring, though the defendant hoped it might 
be sold for enough to satisfy the judgment, a hope evidently 
coupled with a confident expectation that he would still be sean pes 


authorized to appear as a bidder at the sale for the syndics ; structs his agent 
and attorney at 


-and yet, all authority, all control over the sale, all discretion, law, _ intrusted 


was revoked, and the determination of the syndics distinctly eh theenforee- 


announced that the sale should take place without any pone Bos 
> 


interference on their part. In coming to this resolution, to let the sale 
Miri take place with- 
they had been influenced, not by the suggestions of the en ee 


defendant, but, contrary to his reiterated solicitations, by the nce . on | his 
; ; (principal’s) 
advice of other counsel, and from an apprehension that they part, and the at- 


t bids it i 
might make themselves ultimately responsible to the cre- ong 2 mentees 


Sead - , count for a sum 
ditors. It appears to us, as it did to the court below, that jount OF on 


after receiving this letter the defendant was released from all st be is not 
. “11° . . ; dlabie 
professional responsibility to the plaintiff, and that he could toss sustained ay 
: : : .. ey te the principal, or 
not have interfered without incurring personal liability. All for & vielolien or 
authority whatever was expressly withdrawn. Throughout bis trust. 


65 
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Eastznn Dist. the whole business the defendant appearsto us, to have acted 
February, 1837, with strict regard to his professional duties, and with even 
aaa an anxious solicitude for the interests of the plaintiff. It 
‘aati could not fairly be expected that the defendant should incur 
ADMINISTRATOR. any personal liability, by assuming to act for the syndicg 
contrary to their instructions, when the syndics had given 
those very instructions, in order to avoid such responsibility 

themselves. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


BELL 0S. WILLIAMS’S ADMINISTRATOR. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 


THEREOF PRESIDING. 


If the record does not contain the proceedings of the Supreme Court, 
had on a previous appeal when the case was remanded, the appeal need 
not be dismissed, as these proceedings can be read from the minutes of 
the court. 

When a cause is remanded for new proceedings, the plaintiff cannot have 
the note sued on, protested, to show evidence of a demand which did not — 
previously exist, and amend his petition so as to avail himself of this 
circumstance. . 

- No cate’ of action, accruing after the inception of the suit, can be set 
out in an amendment of the pleadings. 


This is an action on a promissory note for one thousand 
five hundred dollars, executed by James Williams, deceased. 
The suit was instituted in 1829, in his lifetime. A demand 
and failure to pay is alleged, and judgment prayed for the 
amount due on the note. 
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The defendant denied his liability under the note, because Eastxnw Dist. 
it was given to take up a certain draft, which, in fact, had February, 1837. 


been settled. 
In 1832 this case was remanded from the Supreme 


BFLL 


v8. 
WILLIAMS’ 


Court, for a new trial. 3 Louisiana Reports, 447. After its avmrmaisrraton, 


return, the plaintiff had the note sued on, protested, in order 
to show a demand, and presented an amended petition to 
avail himself of this circumstance on the second trial. This 
was objected to by the adverse counsel, as changing the 
substance of the demand, but the amendment was admitted 
by the court, and a bill of exceptions taken to its opinion. 
The case was finally submitted to a jury, under instructions 
from the court, who returned a verdict for the plaintiff. 
From judgment rendered thereon the defendant appealed, 


Randall and Bradford, for the plaintiff. 

1. It appears from the record, that all the documents and 
papers in the court below, and none of the proceedings had, 
or opinion of the Supreme Court on a former appeal, remand- 
ing said suit for further proceedings, have been sent up to 
this court, and that, therefore, the present appeal must be 
dismissed. 

2. That there is no error in the judgment or opinion 
of the court below, and that said judgment ought to be 
affirmed. 

3. That ten per cent. damages ought to be allowed the ap- 
pellees, on account of the loss they have suffered, by reason 
of this frivolous appeal, and the delay consequent thereupon. 


Boyle and Johnson, contra. 


Martin, J., delivered the opinion of the court. 


The appellee prays the dismissal of the appeal, on the 
ground “ that all the records in the court below, and none 
of the proceedings had, or opinion of the Suprerne Court on 
a former appeal, remanding said suit for further proceedings, 
have been sent up to this court,” &c. 
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Eastern Distr. The clerk’s certificate attests, that the transcript containg 
February, 1837. 9 copy of all the proceedings had in the case. There is a 
"+ peu statement of facts agreed on by the parties. It is true the 

wittims? © transcript contains no copy of the proceedings of this court 
APMINISTRATOR. on a former appeal. If recourse is to be had to these pro. 


If th d . 
does not contain Cedings, they may be read from our minutes. The appeal, 


the proceedings {herefore, ought not to be dismissed. 
of the Supreme ; “ 
Court, had ona On the return of this case to the District Court, the 


vious appeal, “4 - |; , ‘ ‘ 
When the case Plaintiff being without evidence of a demand at the place 


Ww: 2 ded, : . , . 
Be wl designated in the note, procured it to be protested, and ob. 
not be dismissed, tained leave to file an amended petition, stating the demand 


as these proceed- f 
ings oa ee goad OUR protest made, since the return of the record to the Dis. 


from the minutes trict Court. The filing of this amended petition was objected 


_ When a cause to,.0n the ground that it altered the substance of the demand, 
is remanded for 


new _proceed- by making it different from the one originally brought. Code 
tif a of Practice, 419. The objection was overruled, and a bill 


the note sued on of exceptions taken. 
protested, to al? 
show evidence It appears to us that the District Court erred. The suit 


f d ' 
oie aan’ was brought on a cause of action necessarily stated to have 


a (pend — occurred before the inception of the suit. The amended 

5 4 b . . . . 

petition, so asto petition states a cause, originating since the return of the 

avail himself of ‘ hag 

this cireum- record from this to the District Court. 

stance. : —— 3 
ae On the merits the plaintiff has not made out his case. 

action, accruing 


fter the incep- A } 
cad the ake It is, therefore, ordered, adjudged and decreed, that the 


omy ca cio judgment of the District. Court be annulled, avoided and 
of the pleadings. reversed, and that there be judgment for the defendant, as 


in case of a non-suit, with costs in both courts. 
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M‘MILLEN U8. GIBSON ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


An intervention is, according to the Code of Practice, a separate demand, 
and consequently, the trial between the original parties can be properly 
gone into without it, or waiting for it. 

Where a motion to dissolve an injunction is overruled before a trial on 
the mérits, the judgment sustaining the injunction, is only interlocutory, 
and does not release the surety. It may be dissolved on the final trial, 
as having been wrongfully obtained, and the surety condemned to pay 
damages. , 

But a surety in an injunction will not be decreed to pay damages on its 

. dissolution, for an instalment of the debt, which becomes due after the 
injunction is granted. 

The act ef 1831, giving damages on the dissolution of injunctions, is 
considered to be one of great severity, which will be strictly and 
rigorously construed by the court. 


In 1834 the plaintiff obtained an order of seizure and sale, 
against a printing press, of the defendant Gibson, for an in- 
stalment of the purchase money. then due, amounting to one 
thousand four hundred dollars. The defendant obtained an 
injunction against these proceedings, and gave James H. 
Caldwell as his surety in the injunction bond. Notice was 
given, and arule taken immediately after, to show cause 
why the injunction should not be dissolved. On hearing 
the motion, the parish judge rendered an interlocutory judg- 
ment, overruling it. 

In the meantime, P. K. Wagner intervened in the suit, 
claiming also to be a creditor of the defendant, on account of 
the printing press. The plaintiff answered, and denied his 
claim or right to interfere in the suit. Another instalment 
becoming due, of one thousand four hundred dollars, since 
the suing out the injunction, it was annexed to this suit in 
the answer of the original plaintiff. 
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An _interven- 
tion is, accord- 
ing to the Code 
of Practice, a 
separate de- 
mand, ty con- 

uently, e 
trial Garten the 
original parties 
ean be properly 
gone into with- 
out it, or waiting 
for it. 


CASES IN THE SUPREME COURT 


On a final hearing of the case, the injunction wag 
dissolved, with damages, and the order of seizure and gale 
allowed to proceed. The judgment of the Parish Court 
condemned the principal and surety in the injunction bond, 
jointly and severally, to pay ten per cent., damages, on one 
thousend four hundred dollars, which was enjoined originally, 
and the same amount, being an instalment of one thousand 
four hundred dollars, which became due during the pending 
of the injunction suit. The defendants appealed. The 
surety prosecutes the appeal alone in the Supreme Court, 


Roselius, for the plaintiff. 


Sterrett, contra, contended, that judgment having been once 
rendered in favor of the plaintiff in the injunction, sustaining 
it, it could not be'afterwards dissolved, to the detriment of the 
surety. 

2. The surety was released by the judgment sustaining 
the injunction, and he could not afterwards be made liable. 


Bullard, J., delivered the opinion of the court. 


The surety on an injunction bond prosecutes the present 
appeal, in order to procure the reversal of a judgment by 
which he was condemned in solido with his principal, to pay 
interest and damages on the dissolution of the injunction. 
The principal has not appealed, and consequently, we can 
inquire into the correctness of the proceedings and judgment, 
only so far as the surety is affected. 

His counsel contends, that the court erred in forcing the’ 
defendant into a trial without Wagner, who was a party. 
Wagner had intervened in opposition, setting up a claim to © 
the property seized. This, according to the Code of Prac- 
tice, must be considered as a separate demand, and, con- 
sequently, the trial between the original parties was properly 
gone into. Article 398. 

It is further insisted, that the injunction having been once 
sustained by a judgment of the court, the surety was released 















sale 
ourt 


ond, 


ally, 
jand 
ding 


ent 


pay 
on. 


= 


nt, 
the” 


ty. 
| to 


rly 


ice 








OF THE STATE OF LOUISIANA. 519 


from his responsibility, and that it could not, afterwards, be Fasrzns Drsr. 
dissolved to his detriment. February, 1837. | 
It appears, that by an interlocutory decree of the court, a MILLE 
rendered on a motion to dissolve the injuction before trial, rssow xr at. 
upon: the merits, the same was maintained, and the motion _ Where @ mo- 
overruled ; and upon the final trial, the court being of i teeeten ie 
opinion, that the injunction had been wrongfully obtain- overruled before 


: ; a trial on the 
ed, it was dissolved, and the appellant condemned to pay merits, the judg- 


damages and interest. We are of opinion, that the first the inipnstien 


judgment was not a definitive one, upon the question ee soaloas 
whether the injunction had been properly granted. Its only not ‘release the 


effect was to maintain the injunction in force until the final “ogg Ie 


trial, and that the surety was not thereby released. oo —> 

At the time the order of seizure and sale was taken out, wrongfully ob- 
and the injunction was granted, only one thousand four vanes rates & > 
hundred dollars was due to the plaintiff. Another instal- hg pay dama- 
ment fell due, pending the suit, and the appellant was con- ~ But a surety 


. 4 . . ti 
demned to pay damages and interest on both. The statute Yi" pop he de 


of 1831 authorizes a judgment against the principal and his ng — 


surety for damages, at the rate of twenty per cent., and dissolution, for 
interest at ten, on the judgment. Now, the only sum due. at the debt abish 
the time the order was given, which is the only judgment in oe sae 
the case which preceded the injunction, was one thousand tion is granted. 
four hundred dollars, and although it may beftrue that the 

seizing creditors had a right to have the property sold on 

such terms of credit as to meet the payment not yet due, it 

appears to us, that he had a right to make in money out of 

it, only the amount already due. The sale might have been 

stopped, and the property released, on paying that amount. ,, | stiiion 
The judgment was not for the whole amount of the price of 1831, giving de 
the printing press ; and we are of opinion that the obligation dissolution ofa. 
of the surety did not become more onerous pending the suit, Jyctions, —— 
in consequence of other instalments falling due. The act of great sevetlty, 
of 1831 is so extremely severe, that it has always received strietly a ee 
from this court a rigorous construction. We are, therefore, ed = 
of opinion, that the damages and interest should have been court. 
calculated solely on the sum of one thousand four hundred 


dollars. 
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Eastern Dist. It is, therefore, ordered, adjudged and decreed, that the 
February, 1857. judgment of the Parish Court, so far as it relates to the surety 
~~ pernoxn Of James H. Caldwell, be annulled, avoided and reversed, 
vxax, 204, proceeding to give such judgment, as in our opinion, 
should have been rendered below, it is further adjudged 
and decreed, that the plaintiff recover of the surety, James H, 
Caldwell, in solido with John Gibson, the sum of. two 
hundred and eighty dollats damages, and interest at the rate 
of ten per cent., on one thousand four hundred dollars, from 
the 22d day of June, 1834, and that the appellee pay the 

costs of this appeal. 


























PERRON. US. MAILLAN. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. 


The sheriff ’s deed executed and duly recorded in the clerk’s office from 
whence the execution issued, is full proof of what it contains, in all the 
courts of the state, in the same as a notarial act. 

But if a sheriff’s deed imports a special mortgage to secure the payment of 
the price stipulated in it, it must be recorded in the mortgage office of 
the parish where the property is situated, to have that effect against all 
persons. 

So, ina petitory action, to recover property purchased at sheriff’s sale, the 
sheriff’s deed, registered in the clerk’s office, is of such authenticity as 
authorizes it to be read in evidence, without further proof of its execution 


or publicity. 


This is a petitory action, in which the plaintiff seeks to 
recover from the defendant, a tract of land on the Mississippi, 
in virtue of a sheriff’s sale. The defendant holds the land 
in controversy by a regular sale and purchase by authentic 
act, subsequent to the sale to the plaintiff by the sheriff. 
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On‘ the trial the plaintiff offered the sheriff’s deed as Easter Disr. 
evidence of his title, which being opposed and rejected by the 7eruary, 1897. 


court, from a judgment rendered against him, he appealed. 


Labauve, for the plaintiff, argued the case ex parte. 

Ist. The court below erred in rejecting the sheriff ’s deed, 
offered in evidence by the plaintiff. This deed should have 
been received and admitted in evidence, and the question 
whether it was a good title against the defendant, would 
have been examined and decided on the merits, after both 
parties had produced all their titles; but the plaintiff and 


appellant contends, that there is ‘no law compelling a pur-. 


chaser, for cash at sheriff’s sale, to record his deed in any 
parish judge’s office. 

2d. The judgment of the court should have been one of 
non-suit, the court having erroneously rejected the sheriff’s 
deed, the plaintiff could no longer, admitting it was neces- 
sary, show that the same had been duly recorded in the 
parish judge’s office ; had the court received the deed, the 
plaintiff might afterwards show it was recorded. No law 
compels a party to make out his case at once, nor is there 
any manner described by law, by which evidence should be 
introduced ; all that the court has to see is, that the evidence 
should be admissible and legal when offered, and whether it 
makes out the case that is to be decided, after receiving the 
evidence of both parties. 

$d. The judgment rendered below should be here reversed, 
the case remanded for a new trial, with instruction to the 
judge not to reject the sheriff’s deed. 


_ Bullard, J., delivered the opinion of the ccurt. 


The plaintiff in this case sues to recover a tract of land, in 
the possession of the defendant, of three arpents, front on the 
Mississippi, in the parish of West Baton Rouge. He-claims 
title under a sale to him by T. G. Morgan, who, he alleges, 
acquired it by purchase from Maximilian Leblanc, by whom 
it had been purchased, on the 21st January, 1828, at a 
sheriff’s sale, in the suit of Leblanc vs. Firmin Guidry, the 
66 
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Easrens Dist. tract of land having been sold as the property of Baptiste 
February, 1837. Guidry, the surety, in a twelve months’ bond. 
isda The defendant sets up title under a sale of Baptiste 
Mines, Guidry, by authentic act, passed before the judge of the 
parish of West Baton Rouge, on the 22d November, 1834, 

During the progress of the trial the plaintiff offered in 
evidence, the act of sale executed by the sheriff, of the land 
in controversy. Its admission was objected to, on the ground 
that it had not been recorded in the office of thé parish judge 
of West Baton Rouge, and that objection having beey 
sustained by the court, and the deed rejected as evjdence, 
the plaintiff took a bill of exceptions, to which the sheriff’s 
deed is annexed, and a copy is before us in the record. 

The sheriff’s deed appears to be in the usual form, and 
there is endorsed upon it a certificate of the clerk, that it had 
been duly recorded in his office, within the ten days next 
following its date. 

The only question, therefore, which this bill of exceptions 

__ presents for our consideration is, whether the deed Was 
derne Sherif’ admissible in evidence without proof, that it had also beén 
erty J record- recorded iu the office of the parish judge. 

in the clerk’s ‘ . 
office, fron The Code of Practice requires that the sheriff shall, 
whenee the exe- within ten days at furthest, deliver to the, clerk of the court 


cution issued, is 
full proof of the original of the act of sale which he has passed to the 
what it contains 

in all the courts purchaser, and makes it the duty of the clerk to record the 
of ‘the state, i act literally in a record: book, to be kept by him for that 


the same as a 
—s she- PUTpose, and to endorse on the original his certificate of the 


riff’s deed im- registry. ‘ This act thus recorded and delivered to the . 


Renan “or? o purchasers, shall be held as full proof of what it contains in 


secure the pay- all the courts of this state, in the same manner as an aet 
ment of the price 
stipulated in it, before a notary would be.” Articles 697-698. A previous 


t must b 
om in. the article requires that if the act of sale includes a special 





a be mortgage to secure the payment of the price stipulated, the 
where the pro- sheriff shall have it recorded before sending it to the clerk, 
perty is situated, < 

to have that Article 696. 


oa all The deed in question does not include a special mortgage 


to secure the payment of the price; on the contrary, the 
sheriff declares that the price had been paid in hand, and 
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consequently the case is not to be governed by the article of Easrenw Dist. 
the Code last cited. The registry in the clerk’s office gave February, 1857. 
a A a ————_:__= 

to the sheriff’s deed such authenticity as authorized its  pxanow 

being read in evidence, without further proof of its execution a. ae 

or publicity, and we are of opinion that the court erred in : ; 
mes . : ® So in a petito- 
rejecting it. The effect which ought to be given toit as ry ction to 
evidence of title against a second purchaser, by authentic purchased _" 
act duly recorded in the parish judge’s office from the pee ae 
original. proprietor, who, in the mean time, had remained in registered in the 
undisturbed possession, notwithstanding the sheriff ’g.sale, is of such suthenth 
a distinct question, and one upon which the decision of the city, as authori- 


zes it to be read 


case may ultimately turn. It is a question which, in the in _ evidence, 
present stage of the proceedings, we do not feel ourselves pe 9 bgp: 
authorized to approach. How far the forced alienation was fei. or pub- 
valid against B. Guidry, himself, may depend upon proofs, 
independent of the sheriff’s deed; and the defendant who 
holds directly from him may, or may not, have had notice of 
that alienation. Of these matters we are not sufficiently 
informed by the record to enable us todecide finally upon 


the relative pretensions of the parties, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed, and that the case be remanded for a new trial, with 
instructions to the judge not to reject the sheriff’s deed as 
evidence, on the ground that it does not appear to have been 
recorded in the office of the parish judge, and that the 
appellee pay the costs of the appeal. 
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BISSELL ET UX. WS. ERWIN’S HEIRS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE - 
JUDGE OF THE DISTRICT PRESIDING. 


In a contract of sale of a plantation and slaves, for astipulated sum, on long 
credit, and an annual rent reserved, the parties will not be regarded in the 
light of lessor and lessee because of the rent, as the pretended lessees 
himself the owner. The payment of an annual rent is but a stipulation 
for interest in disguise. 

Where the purchaser subsequently executes a private instrument, or memo- 
randum, in which he declares “he has this day rented from J. E. (his 
veridor,) his plantation, whereon I now live, together with the negroes,&¢., 
and I engage to pay the taxes, &c., and a certain sum clear and free of 
all expense, &c., and that J. E‘ have a privilege on all the crops:” Held, 
that this was only a harmless simulation, which did not rescind the sale, 


So where a purchaser Or creditor is evicted by a prior mortgage, which 
existed on the premises when he bought, and the eviction was had before 
the expiration of the term of payment, the seller will be liable in 
warranty, as the vendee is not in delay as regards the payment. 


The signatures to receipts of deceased persons, offered to charge their 
estates, must be strictly proved by experts, and according to the prin- 
ciples established in the case of Plicque and Le Beau vs. Labranche,. 9 
Lousiana Reports, 559. 


The plaintiff, F. N. Bissell, and his wife, who was formerly . 
the wife of Abram Wright, now deceased, sue to recover 
from the defendants a large sum of money, which they 
allege was paid, and also damages, on account of an evic- 
tion from a certain sugar plantation, by a previous mortgage- 
given on the property by the defendant’s ancestor. 

The plaintiffs show, that on the 13th May, 1827, Joseph 
Erwin sold to Abram Wright, for the sum of eleven thousand 
dollars, payable in fifteen years, a plantation and slaves on the 
Mississippi river, in the parish of Iberville, near Manchae, 
which he, the said Erwin, had previously purchased at 
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gheriff’s sale, under an execution against the said Wright Kasreaw Dist. 
in 1828, and that the vendor warranted the possession and Feéruary, 1837. 
title against all evictions. It further appeared, however, that nisszut er ux. 
Erwin had before this sale, to wit, in 1826, mortgaged this newarnanils 


same property to the Bank of the United States, to secure a 


- large sum of money. In 1833, the bank enforced the mort- 


gage, and the premises were sold in pursuance thereof. 
-Mrs.. Wright, now the wife of Bissell, further states, that 


her husband, Abram Wright, died in 1829, leaving but 


one child, and that she has accepted the community, and 
that they are entitled to exercise all the rights of the 
original vendee. They allege, that they have suffered 
damages in the sum of fifty-six thousand five hundred dol- 
lars, in consequence of the eviction by said mortgage, for 
moneys paid, and losses sustained in the améeliorations and 


. improvements put on the plantation, and for the increase of 


slaves, &c. 

The defendants denied their liability, under the lease or 
sale set up. They further averred, that Wright, in his life 
time, or any person for, or on his behalf, either before or 
since his death, have ever complied with the terms and con- 
ditions, in order to entitle them to the benefits of said agree- 
ment or lease. ‘Phat no part of the purchase money has 
been paid, not even the rent. | 

They further aver, that at the time of sale, said Wright 
was fully aware and apprized of the mortgage existing on 
the plantation and slaves; and that in 1828, Wright gave 
@ written instrument, stating he had rented the said premises 
of Joseph Erwin, &c. They pray that the demand of the 
plaintiffs be rejected, and the suit dismissed. They set upa 


‘claim for rents, &c., in reconvention. 


The case was submitted to a jury, who returned a 
verdict for the plaintiffs in the sum of three hundred and fifty 
dollars. From judgment rendered thereon, they appealed. 


Stacy, Ives and Labauve, for the plaintiffs. 


1. The act of sale from Erwin to Wright, of the plantation 
and slaves, is accompanied by a rente constituée, but even if it 
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were a rente foncitre; it would not be the lessa sale. 3 Lou. 
: siana Reports, 535. 5 Martin's Reports, 309. , 

2. It is a sale subject to be dissolved by the non-paymeasa 
of the rent according to the contract, which contains’ the 
resolutory condition expressed.’ Louisiana Code, 2040, 204i, 
2755. 

3. On the non-payment of the rent, the sale would iat 
have been dissolved ipso facto; the party must have heen put 
in mora, and destituted by suit brought—Civil Code, 204g. 
and the party might have had a delay accorded him to com 
ply with the contract, (same act.) The rent was settledby — 
Wright up to 1830, andlafter that time no demand was made 
by the heirs of Erwin. 

4. The court erred in overruling plaintiffs’ exception, filed, 
4th October 1536, to the demands in reconvention and.com. 
pensation, contained in the answer of the heirs of Lavinia 
Erwin, filed 27th September, 1836, and in not striking from 
said answer, said demands in reconvenuon and compensa. 
tion, for the reasdiiicontained in plaintiffs’ bill of exceptions, 
Code of Practice, article 375, '7 N. S., 288, 516. 

5. The court erred in rejecting the testimony of J.J. 
Burk, to prove the. signature of Erwin, to the receipt refer- 
red to in plaintifis’ bill of exceptions§ the witness had 
sufficiently qualified himself to prove that fact. 7 Martin's 
Reports, 368, 2 Starkie’s, 651, 2 Johnson's Cases, 214-19, 
Johnson’s Reports, 134, Louisiana Code, 2260. The only res- 
triction or change made by the Code of Practice, in the ordi- 
nary legal rules of evidence, is when the defendant is called 
upon by the plaintiff to confess or deny his signature, and then 
has denied it. Code of Practice, 323, 324, 325,326. Thisdesi- 
sion of the court deterred plaintiff from calling any further 
witnesses, who having the same knowledge as Burk, might 
have proved the signature. 

6. The second act being only signed by Wright, nal not 
by Erwin, could not annul the first act. 

7. The court erred in charging the jury, that if the first 
act was a sale, no necessity existed for putting the plaintiff 
in mora, previous to divesting him of the property, and 
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instructing the jury to make no. inquity upon that point. Easrzew Dist. 















See the authorities before cited. February, 1837. 
‘BISSELL EP UX. 
Winchester and Pierce, contra. awo rt 


_ Bullard, J., delivered the opinion of the court. 
The plaintiffs seek to recover in this action, damages occa- 


slaves, which they allege were purchased by their ancestor, 


to have taken place, in consequence of a mortgage given by 
Erwin. ‘The essential character dfthat contract, and of 
another subsequently entered into between Erwin» and 
Wright, forms the principal subject of controversy in the case. 
The act under private signature of the 13th of May, 1827, 
yecites that Erwin sells to Wright the property in question, 
fora sum of eleven thousand dollars, payable in fifteen years; 
Wright agrees to rent the plantation and slaves from Erwin, 
foreach year, for the sum of eleven huti@ted dollars, Erwin 
reserving a privilege on the crops. It is agreed, that Wright 
isnot to be dispossessed in the event of Erwin’s death, until the 
full term of fifteen years, provided the rent be paid up each and 
every year. If the rent should not be paid in any one year, and 
in consequence of the failure of crops, it is to be prolonged 
another year, on the payment of ten per cent., interest, on the 
rentin arrear. If any of the slaves should die, it is agreed |. ae 
that Erwin is to convey only what remains with the increase; tation and slaves 
Wright reserves to himself the faculty of paying the whole condi Bex. — 
price, at any time previously to the expiration of the fifteen ‘Ted an annua 


rent reserved, 


years, And in that case, Erwin binds himself to convey all = apa be 4 
n 

the property. in the light of 

We find no difficulty in pronouncing, that this contract 1¢ssorand jose 


embraces all the essentials of a sale, and was complete as such Tent, as the pre- 
tended lessee is 


between the parties. The property was at the risk of the himself = 
purchaser, and ag between them no further act or conveyance payment of an 


. annual rent is 
Was necessary to complete the contract. The agreement as but a stipulation 
to rent, is nothing more than a stipulation to pay interest for interest in 


meat disguise. 
on’the price, at the rate of ten per cent., disguised under that “"*"" 



















: §28 


Eastern Dist. 
February, 1837. 


BISSELL ET UX. 
v8. 
ERWIN’s HEIRS. 


Where the 
purchaser subse- 
quently executes 
a private instru- 
ment or memo- 
randum, in 
.which he de- 


elares **he has 


this day rented 


from J. E., (his 


vendor, ) his 
plantation, 
whereon I now 


live, 


&e., and I en- 


gage to pay the 
taxes, &c., an 
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form. That such an agreement did not create the relation 


of lessor and lessee between the parties is clear, because the 
pretended lessee was himself the owner of the property which 
was already at his risk, and it is absurd to say, that one may 
be the lessee of his own property. ‘ 

But it is contended, that by a subsequent agreement on the 
25th of November, 1828, the original contract was, in effect, 
rescinded, and Wright became the real lessee of the property, 
This agreement which is signed only by Wright, isa meme 
randum, “that the undersigned has this day rented of 
Joseph Erwin, his plantation, whereon I now live, the present 
and next crop, say efiding the Ist of January, 1830, to 
gether with the negroes, &c. I engage to pay all expenses 
of said plantation, slaves, taxes, &c., and to pay the said 
Joseph Erwin one thousand eight hundred and forty-seven 
dollars and eighty-four cents, clear and free from all and 
every expense, and that the said Erwin shall hold a pri- 
vilege right on all the present and future crops, &c.” We 
do not see in this agreement, any abandonment of the right 
on the part of Wright, to pay the price stipulated by the first 
contract, and relieve himself from the payment of any fur 
ther rent or interest on the price. The two contracts are not 
more repugnant to each other than the first is to itself; the 
only differénce appears to us to be a difference of rent for one 
year and part of another. That this memorandum does not 
in itself show a reconveyance to Erwin, is clear, and if the 
first contract was cancelled, and the property reconveyed, it 
must be shown by different evidence. We regard this as 


together & mere continuation of the same fiction, and as evidence of 
em mmoarerees, 


some settlement in relation to the rent, which had been paid 
up to its date, and for what should be paid for the year 1829. 


a certain sum, After that period, the original contract would still be in 


clear and free of 


all expense, &c., 
and that J. E. 
have a privil 


force, for ought that appears in this agreement. Admitting 
that the expression “ his plantation, &c.,” makes it probable 


onall theerops;” that Erwin had become the real owner again, yet it could at 


Held, that this 
was only a harme 


less simulation, 


hich did n 
rescind the sale. The parties appear to have desired that the world should 


best furnish but a commencement of proof in writing, which 
can no longer by law, be eked out by secondary evidence. _ 
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consider Erwin as still the owner, under the previous sheriff’s 
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sale, and Wright, the former owner, as merely his tenant. 


Both acts, under private signature, present them in that light 


relatively to each other, and may, in our opinion, all be con- 


sidered as consistent with each other. 


That it was a harm- 


less simulation, as the rights of third persons were not 


affected. 


. 


The eviction is shown to have taken place, in consequence 


of a mortgage created by the vendor. 
Erwin was a warrantor, according to our understanding of 


the contract. 


Towards Wright, 


The former was not in delay, as to the pay- 


ment of the price, as the fifteen years had not expired. 


We are of opinion, that the court did not err, in refusing 
to permit the alleged réceipt of Erwin, for the price and rent; 


to be read to the jury. The report of the experts did not 


sufficiently prove it to be genuine, and under the circum- 


stances of this case, strict proof should be required, accord- 


ing to the principles settled by this court in the case of 


Plicqueand Le Beau vs. Labranche. 9 Louisiana Reports, 559. 

The verdict of the jury appears to us, not to have done 
justice between the parties, according to the evidence in the 
record, and the case must be remanded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be avoided and reversed, the 
verdict set aside, and the case remanded for a new trial, and 
that the appellees pay the costs of this appeal. 
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So where a 
purchaser or cre- 
ditor is evicted 
by a prior mort- 
gage, which ex- 
isted on the 

remises when 

e bought, and 
the eviction was 
had before the 
expiration of the 
term of payment, 
the seller will be 
liable in warran- 
ty, as the ven- 
dee is not in 
delay as regards 
the payment. 

The signatures 
to receipts of de- 
ceased persons, 
offered to charge 
their _ estates, 
must be strictly 
proved by ex- 
perts, and ac- 
cording to the 
principles es- 
tablished in the 
ease of Plicque 
and Le Beau vs. 


Labranch. 9% 
Louisiana Re- 
ports, 559. 
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Eastern Dist. 
February, 1837. 


CASES IN THE SUPREME COURT 


STEWART’S CURATOR US. ROW. i 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE 
JUDGE OF THE EIGHTH PRESIDING. 


Where a person died in one parish, and acurator was appointed in another, 
and his capacity or authority to sue is denied: Held, that whether the 
Probate Court of A or that of B had authority to appoint a curator, 
depends on facts which may not be known to the District Court, and 
which it could not inquire into collaterally and incidentally. 

Where a will has been proved in the Court of Probates by a competent 
number of witnesses, and its execution is not ordered by a decree of that 
court, it cannot have any effect. 

A testament is without effect until it has been duly proved and its execution 
ordered. 

If the testator has failed to name an executor, the judge must ez offcia 
appoint a dative testamentary executor, and the will ordered to be 
executed. 

If from any cause the court should be of opinion that the jury were misled 
as to the effect of a document which is part of the evidence, the case will 


be remanded for a new trial. 


This is an action by the curator of the succession of 
Dudley B. Stewart, to recover from the defendant nine or 
ten slaves in his possession. 

The plaintiff alleges that Stewart intermarried in the state 
of Mississippi, and that he received these slaves in right of 
his wife, as in that state slaves are personal property, and by 
the laws there, the husband becomes possessed, and is owner 
of the personal property of his wife. He also sets up title to 
the slaves in question, under a paper purporting to be the 
will of Mrs. Stewart, in which she bequeathed them to her 
husband. 

The defendant dénied the right of the curator to sue, 
because he was not appointed by the Probate Court of the 
parish where the succession of Stewart was opened. Further, 
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that Stewart never was the owner of the slaves, either by Easrerw Dis. 
February, 1837. 


marriage in Mississippi, or by any other title. 
The evidence and facts of the case are set forth in the 


_ opinion of the court. 


The plaintiff had a verdict and judgment for the slaves, 
from which the defendant appealed. 

Andrews and Bradford, for the plaintiff, contended, that the 
verdict of the jury was supported by the evidence, and the 
judgment should, therefore, be affirmed. 

9. The verdict of a jury will not be set aside without 
clear and legal cause, which show that it is manifestly 
erroneous. 6 Louisiana Reports, 601, 7 Ibid 71, 8 Ibid 514. 

3. The objections made to the appointment of the curator 
cannot avail in this case. The nullity contended for is not 
absolute, and can only be taken advantage of by the heirs, 
and that, too, in the Probate Court. 3 Martin, N. S., 453. 
4 Louisiana Reports, 271. 


Turner and Boyle, contra. 


1. The verdict is clearly erroneous. There is no legal 
proof that Mrs. Stewart, by whom the husband is said to 
have become the owner of the slaves in question, was herself 
ever the true owner. . 

2. There is a total want of right in the plaintiff to recover, 


_ for Stewart, in his lifetime, had no title to these slaves. 


3. Fhe will, under which he claims, is a nullity, having 
never been admitted to probate and ordered to be executed. 
There should be judgment for the defendant. 


Bullard J., delivered the opinion of the court, 


The plaintiff sues, as curator of the vacant estate of one 
Stewart, to recover certain slaves in possession of the defend- 
ant. The deceased is alleged to have become the owner-of 
the slaves by his marriage with his late wife, in the state of 
Mississippi, in which state the parties admit that slaves are 
considered as chattels; and that the personal property of the 
wife at the time of the marriage, becomes the property of the 
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Eastern Dist. husband. He further asserts title to them under the last 
February, 1857.. will of Mrs. Stewart. 
STEWART’S The ‘defendant, besides denying the title of the plaintiff's 


comarok intestate, pleads that the letters of curatorship, under which 


Row. he is proceeding, are null and void, having been granted by 

a court without jurisdiction, to wit: by the Probate Court for 

the parish of West Feliciana, whereas Stewart died, and. 

his succession was opened in the parish of Avoyelles. We 

are of opinion that the District Court correctly overruled this 

exception. Whether the Probate Court of the parish of 

Avoyelles, or that of West Feliciana, had authority to appoint 

Where aper- 2 curator to the estate of Stewart, depends upon facts which 


son died in one may not be known to the District Court, and into which it 
parish, and a cu- : ii 
rator was ap- could not enquire collatterally and incidentally. The cura. 


apg “V;, lorship was conferred by a Court of Probate ; and, although 
sawed or au- an appellate court might be of opinion, under the circum- 
nority to sue is . ; 
denied: Held, stances of the case, it belonged rather to the court of Avoy- 
that whether the elles than to that of West Feliciana to make that. appoint. 
A or that of B, ment; yet the District Court is without authority to enquire 
had authority to , : ‘ : .. oan 
appoint a cura- into the facts, upon which the rightful exercise of jurisdiction 


no Seo gd depended. In relation to the subject matter, the Probate 


not be known to Court had jurisdiction. Whether it erred in this particular 
the District 


Court, and case, the District Court was not competent to enquire, and 
which it could he @ C . lled ‘ ly th 
not ingnire into the Supreme Court is now called on to examine only the 


collaterally and proceedings in the latter, and not those of the Court of 
incidentally. 
) Probates. 

The case was tried by a jury, who found a verdict in favor 
of the plaintiff; and their verdict would not be disturbed by 
us, unless we were satisfied that they had been misled in 
point of law. 

The evidence in the record does not render it very clear 

Where a vill that Stewart, during his marriage with his deceased wife, 
has been proved " : Pesca Zohe 
in the Court of possessed the slaves in question, within the limits of the 
Probates, by ® state of Mississippi; and we are, consequently, authorized to 


competent num- 


ber of witnesses, presume that the jury gave effect to the alleged will of Mrs. 
and its execution se 3 Niece ; 
isnot ordered by Stewart, as the title upon which the plaintiff was entitled to 


decree of that agent ee 
court, it eannot Tecover. A paper was read in evidence, without objection in 


have any effect. the first instance, purporting to be the last will of Mrs. 








ich 








OF THE STATE OF LOUISIANA. 533 


Stewart, by private act, attested by three subscribing Wit- Easrzay Disr, 
nesses, together with a copy of the testimony of those February, \887. 
witnesses, in the Court of Probates, to prove the will, but  srswanr’s 


without any decree or order of that court directing its execu °”™47™™ 
tion. Before the trial closed, the defendant’s counsel prayed now. 
the court to instruct the jury that they must reject or disre- 

gard thie will, on the ground that it did not appear, from the : 


will itself or the probate, that it had been dictated by 

the testatrix, or that there was a sufficient number of wit- 

nesses. The judge refused to give this charge, and we are 

not prepared to say, that, on the grounds assumed, he was pee 

wrong ; but we think that for other reasons, equally apparent, without any ef- 
° . iy fect until it has 

he was bound to instruct the jury, that they ought not to peen duly pro- 

give any effect to the will of Mary Stewart, until its execution ved, and ts exe- 

had been ordered by the Court of Probates. From the 

silence of the judge on that subject, the jury may have 

inferred that they were to regard the papers before them as 

a testament and evidence of title in the plaintiff’s intestate. 

It is clear that a testament is without effect until it has 

been duly proved, and its execution ordered by competent 

authority. Louisiana Code, 1637. The Code of Practice, . 

(article 192,) requires that proces verbal of the probate of a 

will shall contain four things: Ist, the manner in which 

the opening and proof were made; 2d, the names of the 

witnesses, and the manner in which they made their declara- 

tions ; 3d, the reading the will to the witnesses and other 

persons present, and 4th, the order for executing and record- 

ing the will, &c. Inthe present case no such order was given, 

and it does not appear that the Probate -Court was satisfied 

of the legal validity of the will. It has been urged that an , © the testator 

order to execute the will was unnecessary, as the testatrix name an execu- 

tor, the jud 
had not named a testamentary executor. Such a case is must, ex” off- 
provided for by the 167Ist article of the Louisiana Code, 2. *ppoint a 


dative testamen- 
which declares, that when the testator has omitted to name ay 
an executor, or the person named declines the trust, the dered to be exe- 
judge shall appoint one ez officio, who is styled a dative “* 


testamentary executor. 
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Eastern Dist. Believing, as we do, that the jury may have been led intg 
February, '837. error, in relation to the validity of the testament of Mary. 
1e’s meres Stewart, and that by sanctioning their verdict, we might give 


nuacs,  ehect to it contrary to law, we think justice requires that the 


If from any case should be remanded for a new trial. 
cause the court ‘ 
should be = 
inion that ¢ : : 
jury were mi It is, therefore, ordered, adjudged and decreed, that the 
ed, as to the judgment of the District Court be avoided and reversed, the 


effect of a docu- 4 2 
ment which is Verdict set aside, and that the case be remanded for a new 


ting _ — trial, and that the costs of the appeal be paid by the appellee, 
will be remand- - 
ed fora new trial. 






LEE’S HEIRS Us. BURKE. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. 


The 4334 article of the Code of Practice, requires that after depositions of 
witnesses are taken, the commissioner must cause them to be signed, and 


then draw a proces verbal of the taking such depositions. 


But the Code does not require that the proces verbal shall, under pain of 
nullity, immediately follow the examination of the witnesses, It is suffi- 
cient, if, within a reasonable time after their examination or oath, and 
their depositions reduced to writing and signed, the commissioner makes 
his certificate of the manner in which he has executed the commission, 

Any opinion which the commissioner may append to his certificate, or 
proces verbal, about the sufficiency of the proof, to establish the fact in 
which the witnesses have been examined, will be considered harmless, 


and of no effect. 


This is an action against the defendant, as surety in @ 
curator’s bond. 
The plaintiff, Elizabeth Lee, residing in Harford county, 
Maryland, alleges, that she is the lawful heir of one Corbin 
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, The defendant in his answer, denied the plaintiff’s capa- 


‘and that the surety is not responsible for any amount on the 
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Lee, who was domiciliated, and died in the parish of Iber- Essreun Disz. 

ville, in the year 1829, leaving property, as per inventory, February, 1897, 

amounting to one thousand eight hundred and eighty dollars, ie’ uxrms 
That in January, 1830, one James Lee, was appointed |r 

curator of his estate, with the defendant, as his surety. ; 
That the time for which said curator was appointed, has 

long since expired, and he has never rendered an account of 

his administration, but on the contrary, took possession of all 

the property of said estate, and has converted it to his own 

use, by reason of which the penalty of his curator bond has 

become forfeited, and his surety liable for the sum of two 

thousand three hundred and fifty dollars, 
The defendant first excepted to the jurisdiction of the 

court, averring that the matters set forth, were exclusively 

cognizable in the Court of Probates: The exception was 

overruled. 


city as heir: he further averred, that he could only be made 
liable, if at all, for the value of the property unaccounted for, 
and-not for the penalty of the bond. That the curator paid 
debts of the succession, to the amount of the full value 
thereof; and especially a debt to him, the respondent, for 
eight hundred dollars, who was a creditor. Other facts are 
pleaded, specially to show a diminution of the succession, 


bond. 

A commission was taken out, by the plaintiff’s counsel, to 
the state of Maryland, to obtain testimony establishing the 
heirship of the plaintiff. On its return, various exceptions 
were taken to the manner of executing it, which are stated 
at large in the opinion of the court, by judge Bullard. 

The plaintiffappealed from judgment, rejecting her demand. 


Stacy, for the plaintiffs, argued the case ex parte. 


Bullard, J., delivered the opinion of the court. 


The petitioner, alleging himself to be the heir at law of 
Corbin Lee, deceased, instituted the present suit against the 
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CASES IN THE SUPREME COURT 


Eastern Dist. defendant, as surety of James A. Lee, in a bond executed 
February, 1837. hy him on his appointment, as curator of the vacant estate 


LEE’S HEIRS 
vs. 
BURKE, 


of said: Corbin Lee. 

An exception to the jurisdiction of the District Court, 
having been, we think, correctly overruled, the defendant 
answered to the merits, and among other matters, not now 
necessary to mention, specially denied the heirship of the 
plaintiffs. In order to establish the fact of heirship, a com- 
mission was issued, addressed to Stevenson Archer, Henry 
G. Waters, or some other magistrate of Harford county, 
state of Maryland, as commissioners. 

On the trial in the District Court, certain depositions of 
witnesses, taken under that commission, were offered in 
evidence, and rejected; and the case is before this court, 
upon a bill of exceptions, taken to the opinion. of the judge 
in that particular. 

The ground upon which the depositions were rejected, 
appears from the bill of exceptions, to have been that the 
proces verbal required by law, to attest the jurat of the 
witness, should have constituted one consecutive act ; should 
appear to have been done simultaneously, or immediately 
after the oath had been administered and reduced to writing, 
whereas, this appears to have been done on a subsequent 
day, and, if allowed, might be extended to any length 
of time; and on the further ground, that the certificate is 
informal, not directly, but by way of recital, and evidently 
executed by an improper and partial commissioner. 

It appears from the return to the commission, that several 
witnesses were examined on oath; that the acting commis- 
sioner commenced the examination on the 25th of January, 
1836, continued it on the 26th, and the commission was 
finally closed, and the proces verbal bears date the 28th of 
the same month. In the caption, the commissioner merely 
certifies under his signature, that in virtue of the annexed 
commission, he had summoned several witnesses to appear 
before him, and that he had administered an oath to them 
seperately, and that he had proceeded to take their answers 
to the several interrogatories. On closing the commission 
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three days afterwards, he certifies that some of the witnesses 
bad been examined on the 25th, and some on the 26th, and 


that their answers to the interrogations will be found above 


each of their own proper signatures. The whole are annexed 
to the commission and original interrogatories, and returned 
under the seal and signature of the commissioner. It appears 
to us that this is, if not a literal, yet a subtantial compliance 
with the 433d article of the Code of Practice, which requires 
that after the depositions have been taken, the commis- 
sioner must cause them to be signed, and that he shall then 
draw a proces verbal of the taking of such depositions. The 
Code does not require that the proces verbal shall, under pain 
of nullity, immediately follow the examination of the wit- 
nesses. It is sufficient, in our opinion, if within a reasonable 
time after the witnesses have been examined on oath, and 
their depositions reduced to writing and signed, as required 
by law, the commissioner makes his certificate of the manner 
in which he has executed the commission. 

The last objection, to wit: that the commission was evi- 


‘dently executed by an improper and partial commissioner, 


appears to be founded on a statement made by him, and 
appended to his proces verbal, that “he did not think it neces- 
sary to multiply testimony, else it would be no difficult 
matter to find ten or fifteen respectable witnesses that would 
testify to the same facts, &c. If he only meant to say that 
the fact sought to be proved, was as well established by the 
oath of four witnesses, as it would be by ten or fifteen others, 
it was certainly a very harmless opinion. His opinion, as to 
the sufficiency of the evidence, could not possibly. have any 
influence in the decision of the cause, for his proces verbal is 
only intended to satisfy the court, that the depositions of the 
witnesses have been regularly taken, and they alone are to 
be received in evidence. ‘The commission issued by the 
District Court in this case, authorized the commissioners to 
examine all witnesses whatever, without naming any in par- 
icular. , The commissioner perhaps thought himself obliged 
to state why he did not proceed to examine any others than 
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Eastern Dist. 
February, 1887. 
LEL’S HEIRS 
v8. 
BURKE, 

The 45, arti- 
cle of the Code 
of Practice re- 
quires that after 
depositions of 
witnesses 
taken, the com- 
missioner must 
cause them to be 
signed, and then 
draw a cés 
verbal of the ta- 
king such depo- 
sitions, 

But the Code 
does not require 
that the procés 
verbal shall, un- 
der ‘pain of | 
nullity, immedi- 
ately follow the 
examination of 
the witnesses. It 
is sufficient, if 
within a reason- 
able time after, 
their examina- 
tion on oath, and 
their depositions 
reduced to wri- 
ting and signed, 
the commission- 
er makes his 
certificate of the 
manner in which 
he has executed- 
the commission. 

Any opinion 
which the com- 
missioner may 
‘append to his 
certificate or 
proces verbal, 
about the suffi- 
ciency. of the 
proof to establish 
the fact, in which 
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mined, will be 
considered 
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no effect. 


_ those specially named in the interrogatories ; at any rate, we | 
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Eastrrx Dist. are of opinion, that such an intimation from him, forms no 
February, 1837. gyfficient ground for rejecting the depositions, and that the 


court erred. : 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed; that the case be reinstated and remanded for a new 
trial, with instructions to the judge, not to reject the deposi- 
tions in question on the grounds set forth in the Bill of 
Exceptions, and that the appellee pay the costs of the appeal, 


HUTCHISS, TUTOR &C. v8. DODD ET AL. 


APPEAL FROM THE JUDGE OF THE PROBATES FOR THE PARISH OF 
WEST BATON ROUGE. 


An appeal cannot be maintained from the refusal of the judge, to ordera 
re-sale of minor’s property, when the appeal bond is only taken to the 
under tutor, and when neither, he nor any. other parties, are cited in the 


appeal. 


The petitioner alleges, that he is the tutor of the minor 
heirs of James Hacket, deceased, and that their property 
consists principally of landed estate on the Mississippi river, 
which is very valuable, but which has been appraised and 
directed to be sold by the advice of a family meeting; that 
a sale took place on the 8th of September, 1836, but that it 
was adjudicated by the parish judge to the purchasers, for 
less than its appraised value, in consequence of which, the 
sale is a nullity; that the parish judge refuses to order a 
re-sale, although it is for the interest of said minors, that it be 
re-sold. He protests against the defendants, as having 
acquired nothing by their purchases, and that said sale 
is a nullity. 


; 
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There is no one cited, or made a party to these proceedings. Easter. Dist, 
But the probate judge on being requested to re-sell the February, 1837. 
property, refused, on the ground that it had been ‘ordered to ge 
i TUTOR, &e, 
be sold to pay certain debts. a 


The family meeting decided that the property should DODD ET AL, 
be sold in two portions separately, and no minimum having 
been stipulated for either portion, it is impossible to say 
at what price either of them should be sold; one of the 
portions including all the improvements, the other being 
without any, &c. It is ordered that the plaintiff ’s demand 
be rejected, &c. From this judgment the plaintiff appealed. 


Davis, for the plaintiff, argued this case ex parte, and 
maintained the following points: 

1. The nullity of the sale alleged is an absolute nullity, 
which gives no title to the purchaser. 

2, The judgment of the probate judge should be reversed, 
and this case remanded, with instructions to re-sell the 
property of the minors, in conformity to the provisions of 


: articles 336 and 337 of the Louisiana Code. 


3. The exceptions to the general rule, recognized by the 
court, in 7 Louisiana Reports, 312, is confined to positive 
and special cases, and in that case, to the demand of 
the appellant. 


Martin, J., delivered the opinion of the court. An appeal can- 


2 R 1 not be maintain- 
The tutor of the minor is appellant from the refusa cA ten we 


. : irs, refusal of the 
of the judge, to order a re-sale of certain lands of theirs, jodge, to orders 
which are alleged to have been illegaly sold. The appeal po ag 
bond is in favor of the under tutor, but neither he, nor any when the appeal 


; bond is onl 
other person has been made a party to the appeal by a pont is ao | 


isa : ; sathialiis;Ades ter esa 
citation. It is, therefore, clear that we cannot inquire into — 
the correctness of the judgment ex parte; the appeal must, nor any other 


SMe parties are cited 
consequently, be dismissed. in the appeal. 
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WOOD US. BROWN. 


APPEAL. FROM THE COURT OF PROBATES FOR THE PARISH OF WEST 
FELICIANA. 


When the father and mother are dead, the grandfather is entitled, of right 
and by law, to the tutorship of the minor children. No supposed 
aversion of the minors towards him can deprive him of it, that it may 


be given to a brother of the deceased. 


There is no obligation on the party to cause an inventory to be made of 
the property of the minors, until he is appointed and qualified as tutor, 


Where there is no tutor appointed by will, the judge of probates is bound 
to give it to the nearest ascendant relation of the minor, and no family 
meeting is required. 


This suit is instituted, on the part of the plaintiff, to be 
appointed tutor to certain minors. He alleges he is the 
grandfather of two minor children, Isaac N. and Thomas G. 
Brown, whose parents are both dead, and that he is entitled 
to the tutorship of said minors by law; but that a family 
meeting had been unnecessarily convoked, and given the 
tutorship to J. N. Brown, a brother of the deceased. He 
prays that all these proceedings be disregarded, and the said 
James N. Brown cited to show cause why the tutorship 
shall not be given to the petitioner. 

The defendant admitted that the plaintiff was the nearest 
ascendant relation, but that his age and infirmities rendered 
him incapable to discharge the duties of tutor. 

2. That the father of the minors, on his death bed, 
solemnly requested that his brother should take charge of 
the persons and property of his children. 

3. That the plaintiff has failed to have an inventory taken 
of the minor’s property, within the time prescribed by law. 
He prays that his application be rejected, and that he be 
confirmed in his tutorship, &c. 
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It was admitted that the plaintiff’s age was fifty-four Eisrsnd Dit. 
years, and the two minors, twelve and six years old. That February, 1897. 
no inventory or appraisement has yet been caused to be made —woon 

































by the plaintiff, although John Brown, the father, died three vows, 
months before this suit. ; 
" The judge of probates rendered judgment for the plaintiff, 
appointing him tutor to said minors, from which the defend- 
ant appealed. 
tide PP | 
osed a 
Bradford, for the plaintiff. 
may 
Johnson, contra. 
de of 
or, Martin, J., delivered the opinion of the court. ; 
vind The defendant is appellant from a judgment, which refuses 
mily to him the tutorship of the minor children of his brother, 
and gives it to the plaintiff, their grandfather. He had 
been appointed tutor by a family meeting, which the plaintiff 
be alleges was irregularly held, and which the defendant 
the admits to be a nullity. The defendant contended, that 
G. letters of tutorship ought not to be given to the plaintiff; 
led Ist. Because his age and infirmities disable him from per- 
ily forming the duties of tutor. 2d. Because the father of the , When the fa- 
the minors solemnly requested that the defendant, his brother, oat ‘achd, ew 
He should take charge of his estate, and manifested the greatest srandfather is 
; . Pt : . __., entitled of right, 
aid aversion to the plaintiff’s doing so. 3d. Because the plaintiff ae iy aon, - 
. P t 
nip neglected to cause an inventory to be made. reggae sata. = 
I. The testimony shows that the plaintiff is only fifty-four sec: peat 
est years of age, and there is no evidence of his being infirm. — of inne: ie 
wards im can 
ed II. However solemn may have been the request of the deprive him of 
minors’ father, that the defendant should take care of his ne ae a 
od, estate and of them, it cannot amount to the appointment of ee the 
of the defendant as tutor, because it was not made by will;- ‘There is no ° 
neither can any evidence of the alleged aversion to the oat tc sual 
en © plaintiff, authorize his exclusion from the tutorship. cede ofa — 
W. III. There was no obligation on the plaintiff to cause an perty of the mi- 
be inventory to be made, until he was appointed, and had been appointed pa 
qualified as a tutor. qualified as tutor. 
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Eustsrx Dist. - There being no tutor appointed by will, it was the duty of 
February, 1837. the judge of probates to give the tutorship to the nearest as. 
KAIN & srrovp cendant of the minors. Both their pagents being dead, the 


com. naxx. Plaintiff, their grandfather, i is entitled 10 letters of tutorship; 


Where there and no family meeting ought to have been called. Cjyjj 
is no tutor ap- 
pointed by will, Code, 281. 
on judge of $e 

ates 1s bound to. A s 
give it to the It is, therefore, ordered, adjudged and decreed, that the 
oe ction of judgment of the Court of Probates be affirmed, with costs, 
the minor, and 
no family meet- 
ing is required. 






















KAIN AND STROUD US. COMMERCIAL BANK. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL pisrricr. 


On a question of fact, whether the plaintiffs sold the articles charged, 
to the defendants or to the undertaker, when the evidence fails to show 


the court below erred, its judgment will not be disturbed. 


This is an action, instituted by the plaintiffs against the 
defendants, charging them with sundry articles, as pillaster 
chimney pieces, Roman cement, grates, and various other 
things, according toa ‘cuit account rendered and annexed 
to the petition, amounting fo one thousand two hundred and 
seventy-nine dollars and twenty-five cents, per the order of 
Mr. Clarkson. 

The defendants pleaded a general denial. 

Upon the trial, testimony was taken to show who ordered 
the materials in question, the bank denying that the plain- 
tiffs had any right to look to them, &c. 

After examining all the testimony, which relates solely to 
matters of fact, the district judge rejected the main part of 
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the demand, and gave ‘judgment for only ninety-seven 
dollars and twenty-five cents, and costs. The plaintiffs 


appealed. 


G. B. Duncan, for the plaintiffs. 
Conrad, contra. 


Bullard, J., delivered the opinion of the court. 


This case presents only a question of fact, to wit: whether 
certain mantel pieces which were put up in the banking 
house of the defendants, were sold by the plaintiffs to them, 
or to the undertaker who had constructed the building. An 
attentive examination of the evidence has failed to satify us, 
that the court below came to an erroneous conclusion. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


‘ 


HYDE ET AL. US. MISSISSIPPI MARINE AND FIRE INS. CO. 


APPEAL FROM THE PARISH COURT, FOR THE FARISH AND CITY OF 
NEW-ORLEANS. 


Where a steamboat is insured for a month, and sustains an injury under 
this policy, in a distant place, for which the underwiters are liable; and 
a second policy is taken out at the end of the month for another, making 
insurance against all risks, on condition that the damage sustained under 
the first policy be repaired, &c., and while repairing she sunk: Held, that 
the underwriters are liable, and that this was not a condition precedent, 
postponing the risk until the repairs were completed. 


This is an action on two policies of insurance, to recover 
the sum of four thousand dollars, the amount insured on the 
steamboat Tom Bowling, at the office of the defendants. 
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dence fails to 
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judgment — will 
not be disturbed. 
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The plaintiffs allege, that while the boat was running 
under a monthly policy, abount the 12th of June, 1835, she 
struck a rock in the Arkansas river, and put into Litile 
Rock to repair, and of which the defendants had due notice 
before signing the second policy ; that on the 25th of 
June, they took out a second policy for another month, and 
while the boat was repairing, on the 29th of June, the water 
rose suddenly and sie sunk, and became a total loss, of which 
the company were cuiy notified, and an abandonment tendered, 

The defendants pleaded a general denial. 

. The evidence showed, that on the 25th of May, 1835, the 
plaintiffs insured the sum of four thousand dollars on the 
steamboat Tom Bowling, for one month, at five per cent., to 
run on the Mississippi and her tributary streams. 

That about the 12th of June, the boat struck on some 
rocks in the Arkansas river, at a place called Webber's 
Falls, and put back to Little Rock to repair. This fact 
was notified to the defendants. 

On the 25th of June, 1835, the first month expiring, 
the plaintiffs took out a policy for another month, covering 
the same risks, and atthe same premium, in which was 
inserted: “On condition, the damage done by grounding on 
Webber’s Falls, be repaired, and she be put in as good order, 
as she was previous to that accident.” 

The testimony showed further, that the boat was at Little 
Rock, in Arkansas, undergoing repairs, when on the 29th 
of June, a sudden and great rise came in the river, accom- 
panied by a storm, and she sunk. She was abandoned . 
to the underwriters as a total loss. 

The plaintiffs had judgment, from which the defendants 
appealed. : 


Strawbridge, for the plaintiff, cited the following articles 
of the Code, in relation to the interpretation of contracts in 
support of the case. Louisiana Code, articles 1992, 2449. 


Lockett, contra, contended, that the insurance was made 
on a condition precedent, which was first to be performed 
before any liability could be incurred under the policy. 
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Martin, J., delivered the opinion of the court. 

The petitioners allege, that their steamboat Tom Bowling, 
was insured in the defendants’ office, by two monthly 

licies. That on their application for the second policy, 
the boat had sustained considerable damages, for which 
they had aclaim on the defendants, and that, afterwards, 
while she was at the risk of the defendants, under the 


second’policy, she was entirely lost and destroyed, during, 


and in consequence of a storm; wherefore, they claim a 


‘compensation as for a total loss. 


The defendants pleaded the general issue. 

There was judgment for the plaintiff, for four thousand 
dollars, and the defendants appealed. 

The facts alleged in the petition, appear to be establshed. 

There cannot be any doubt, that the defendants are liable 
for a partial loss, under the first policy. The doubt whether 
they be so for a partial or total loss on the second, arises on 
a clause in that instrument, in which it is stated, that the 
insurance is made on condition that the damage which the 
boat sustained, while she was at the risk of the defendants 
under the first policy, should be repaired, and the boat put 
in as good a condition as she was previous to the accident, 
which occasioned the damage sustained under the first 
policy ; in other words, whether this was a condition pre- 
cedent, postponing the risk until it was accomplished. We 
are of opinion it was not 

The risk under the second policy began on the 25th June, 
at twelve o’clock at noon. The accident under the first policy 
happened on the 12th of the same month. As the second 
policy was against all risks, happening between the 25th 
of June, and the 25th of July, it is clear that it was not 
the intention of the parties that the obligation which the 
insured incurred, to send to Little Rock, on the Arkansas 
river, Where the boat lay, and have the repairs completed, 
should suspend the risk within the time necessary to effect 
this, which probably must have consumed the better part of 


‘the time for which the insurance was made. It cannot be 


believed, that the insured would have paid a premium for 
69 
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thirty days, in order to have the boat insured, during a 
period of less than fifteen days. If the risk had been 
intended to be postponed, until the condition was performed, 
no premium could have been taken for the time necessary 
to do so. 

The condition imposed on the insured the obligation of 
repairing the boat, before she was exposed to the perils 
of navigation. In the meanwhile, any risk resulting 
aliunde, as from fire, were covered by the policy. As but 
four days expired, between that on which the obligation to 
repair was incurred, and the storm, during which she sunk, 
it is clear that no laches can be imputed to the insured, 


It isy therefore, ordered, adjudged and decreed that the 
judgment of the Parish Court be affirmed with costs. 


MAGEE ET AL. US. DUNBAR AND BROTHER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, THE JUDGE 
OF THE EIGHTH PRESIDING. 


A dilatory exception, denying the identity of the plaintiffs, as a firm, may 
be pleaded after a judgment by default, on filing an answer to the merits, 

Although an issue is tacitly joined by a judgment by default, yet, when it 
is set aside by filing an answer, it is as if it had never existed. 

In denying that the names of the plaintiffs do in fact compose the firm in 
whose name they sue, and not averring that other persons compose it, is 
insufficient. An exception of this kind ought at least to show, that, 
admitting the facts alleged, a judgment in the case would not be a bar to 
a second action. . 

If the interrogatories annexed to the petition are not answered, and no 
cause shown, they will be taken for confessed on the trial. 

Notice of protest, when the endorsement is made by a firm, to one of the 


partners, is sufficient. 
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This is an action against the defendants, to recover the Easrenw Disr. 
sum of nine hundred and thirty-four dollars and seventy-one 7eerwary, 1887. 


cents, for merchandize sold and delivered to them. 
The plaintiffs allege, that the defendants endorsed over, 
and delivered to them, a promissory note for eight hundred 


* and five dollars and seventy cents, drawn, by J. B. Dawson, 


to their order, which was protested at maturity, and due 
notice given to them as endorsers. That they are indebted, 
in solido, for the amount of said note, and for a balance on 


- their said account, of one hundred and twenty-nine dollars, 


for which they pray judgment. 

The plaintiffs annexed an interrogatory to their petition, 
calling on the defendants to state, on oath, in open court, if 
the account sued on was not correct; 

The defendants, after judgment by default taken, filed an 
answer to the merits, expressly denying that James Magee 


‘ and Michael Magee composed the firm of James Magee & 


Co., in New-Orleans. They admit their endorsement, but 
deny every other allegation contained in the petition. 

The parties proceeded to trial on these pleadings and 
issues.’ The defendants omitted to answer the plaintiffs’ 
interrogatory, touching the correctness of the account sued 
on,and the judge instructed the jury to take it for confessed, 
but on motion, struck out the part of the answer, denying 
that the plaintiffs composed the firm of Magee & Co., asa 
dilatory exception, which should have been pleaded before 
judgment by default. This was objected to, and a bill of 
exceptions taken. It was also objected, and averred, that 
the notices of protest were insufficient. 

The jury, however, returned a verdict for the plaintiffs, 
and from judgment rendered thereon, the defendants 
appealed. 


Weems, for the plaintiffs. 

1. Defendants and appellants were not entitled to any 
other notice than that furnished by the service of the inter- 
rogatories annexed to petition: they were not entitled to 
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MAGEE ET AL. 
v8. 
DUNBAR AND 
BROTHER, 





4 


CASES IN THE SUPREME COURT 





2. The court a quo, was clearly right in ordering that part. 
of the answer which denied that appellees composed the firm 
of James Magee & Co. to be struck from the record, because 
it was, in its very essence, a dilatory exception, which should 
have been pleaded before issue joined, whereas it was not 
pleaded till after a default had been taken. Code of Practice, — 
articles 332, 333. 

3. Notice of protest was sufficient. The record shows, by 
the evidence of Hall and Wederstrandt, that one of the ap- 
pellants, A. Dunbar, had, shortly before this protest was 
made, given the notary general instructions to notify him of 
protests through the post-office of St. Francisville. It is 
clearly a waiver of notice. 4 Martin, N. S., Laporte vs, 
Laudry, 125. 

4. Appellants do not plead fraud in their answer, and 
therefore cannot question the ownership of appellees to the 
note sued on. The evidence, and the endorsements on the 
note, sufficiently show, that the note sued on was the property 
of appellees at the time the suit was commenced. 3 Martin, 
N. S., 291; 3 Ibid. 392; 7 Ibid. 255; 2 Louisiana Reports, 
193. 


Bradford, for the defendants. 


1. It will be observed by the court, that the defendants in 
their answer, deny the identity of plaintiffs, as composing 
a mercantile firm. This denial was ordered by the court a 
quo, to be stricken out, because it was an ezeeption, not an 
answer. It was too late, after the cause had been opened, 
to move to strike out a part of the pleadings. The denial 
is not an exception, but an answer to the merits. 

2. It does not appear by the evidence, that the plaintiffs 
and appellants were the owners of the note sued on. 

3. The testimony does not prove any right of property in 
the note ever to have been in plaintiffs. The declaration of 


John Dunbar, “ that it was all right,” proves nothing of any 


right to the note in the plaintiffs. 
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4, There was no legal notice of protest to the appellants, as Eastern Drer. 
endorsers of the note of John B. Dawson. The statute of Febrnary, 1837. 
—_—_— 


the 13th,March, 1827, 1st Moreau’s Digest, 96, section 2, 
makes it the duty of the notary to serve the notice on en- 
dorsers, and whenever such endorsers do not live in town, to 
put the notice of protest in the nearest post-office where such 
protest is made, ‘‘ addressed to the endorsers at their domicil 
or usual place of residence.” Annanias Dunbar, one of the 
endorsers, lived in the parish of West Feliciana, not in St. 
Francisville ; and, from any thing which appears in the evi- 
dence, the letter may, although put in the post-office 
in St. Francisville, have been addressed to him in New- 
Orleans. 

5. John Dunbar lived in St. Francisville. The notary 
was bound to know it, he residing there. But if he did not 
know the fact, he did not use “all due diligence to obtain 
the necessary information,” as is required by the 3d section 
of said act, 1st Moreau, 96. Indeed, no inquiry was made 
for the“residence of John. Dunbar. It would have been 
known at the post-office. 

6. The court a quo, erred in taking the failure of the 
defendants to answer interrogatories, as evidence against 
them. See bill of exceptions, page 16, of the record. 
Courts of justice are not constituted as traps. Had the de- 
fendants been notified of the day when they were ordered to 
answer interrogatories, they would have appeared and an- 


.swered, according to the truth of the case. 


Bullard, J., delivered the opinion of the court. 


This is an action against the endorsers of a promissory 
note, on the usual allegations of demand from the maker, 
and due notice of\ non-payment. The plaintiffs also sue 
for a small balance of an account, for guts sold and 
delivered. 

The defendants having failed to appear or answer, a 
judgment by default was taken. Before trial, however, they 
filed an answer, and the judgment by default was set aside. 
In their answer, they deny that the plaintiffs constitute the 
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Eastern Dist. firm of James Magee & Co., and that they are the owners 
February, \857- of the note sued on; and they further deny notice as 


MaGée EY AL. endorsers. 
v8. 2 H 
puxsanaxp = The court, considering the first part of the answer, which 


BROTHEE denied the identity of the plaintiffs as composing the firm, in 
the nature of a dilatory exception, and that it came too late, 
after a judgment by default had been taken, ordered it to be 
stricken out, and the defendants took a bill of exceptions, — 

A dilatoryex- - We think the court erred. The Code of Practice provides, 


> any els that the defendant may, at any time, appear and file hig 


the plaintils “s answer, before a definitive judgment by default is rendered, 
pleaded afier a and the first judgment taken shall be set aside. Article $14, 
judgment by de- . ee . h 2 

fault, on filing The filing of an answer is a matter of right, and does not 


— tothe depend upon the discretion of the court, nor does the Code 
appear to us to restrict the defendant in relation to the ex. 
ceptions which he may plead in such a case. It is trae, 
there is a class of exceptions, which the Code requires to be 

Although an pleaded @ limini litis, before issue joined, which we understand 


issue is tacitly : h j N 
joined by ajudg- 10 be an answer to the merits, and that an issue is tacitly 
ment by default, ;,; : “ ; 

oer ap dnegrgr joined by a judgment by default ; but when that judgment 
set aside, by is set aside by filing an answer, it is as if it had never existed, 
filing an answer, : aad 

it isas if it had But, while we express an opinion, that the court below erred 


never existed. in striking out that part of the answer, we do not considerit 
a sufficient ground for remanding the case. The defendants 

deny that the plaintiffs, whose names are set forth in the 

— petition, and who sue as James Magee & Co., do, in fact, 


that thenamesof compose that firm; but they do not aver what other persons 
the plaintiffs do i . ’ 
in fact compose belong to it. An exception of this kind ought at least to 


in wh Haas , 
on gy show, that, admitting the facts alieged to be true, a 


se oe judgment in the case would not be a bar to a second action. 
sons compore In the form in which it is pleaded, it amounts to nothing 


it, is insufficient. : : rere 
Ty sanegtien of more than a denial of the right of the plainuffs to recover 


this kind ought, : aa. ae 3 
Pe cbng hy ig according to the allegations in the petition. That denial 


that admitting is sufficiently repeated in other parts of the answer, and it 


the facts alleged. . rated : 
a judgmen’ in is Clear that the plaintiffs cannot recover unless they show 


2 would ain ' 
_ hee bar toa that they are the holders of the note, and that the defendants 


second action. are indebted to them in a further balance of accounts. 
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The account is sufficiently proved by the neglect of the Easrzrw Disz. 
defendants to answer the interrogatories annexed. to the February, 1857, 
petition. They had ample opportunities to do so. The  yseex evan. 
plaintifis were not bound, in our opinion, to give themany 
further notice, although parties muy require their interroga- —sxorser. 
tories to be answered in open court. Code of Practice, 351. Pi frm 
The court did not, in our opinion, err in instructing the jury to the petition 
that the failure of the defendants to answer the interroga- 04. SS ee 
tories, amounted to a confession of the matters therein aoe be 
asserted. confessed on the 

The facts thus disclosed are, that the defendants, being —, 
indebted to Magee & Co., for merchandize to the amount of 
nine hundred and thirty-four dollars and seventy -one cents, 
endorsed over to them the note in question, in part payment, 
leaving the balance of one hundred and twenty-nine dollars 
and thirty-one cents, for which judgment has been rendered 
in this case. The plaintiffs, therefore, appear as the im- 
mediate endorsers of the defendants, in consideration of an 
existing debt, and it is shown that they were the holders 
when this suit was brought. 

The only remaining question is, whether due notice of 
protest was given. ‘The notice was lodged in the post-office 
at St. Francisville, where one of the partners fesided. The Notice of pro- 
others lived a few miles from town, and nearer another office, ee = 
but was in the habit of receiving his letters at the office in reag —_ 
town. It is shown, that he had previously directed the partners, is suffi- 
notary to leave any notices of protest in that post-office. ase 
From these facts we are authorized to conclude that the 
notice was received, although the act of placing it in the 
office might not, by the statute, be considered as constructive 


notice. Notice to one partner is sufficient. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MORTON US. POLLARD, F. W. C. 


4PPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JuDGE 
OF THE SECOND PRESIDING. 


Where a sum of money is payable on a given day, at a particular place, 
demand there is a condition precedent which the adverse party is bound 
to allege and prove. 


This is an action to recover the sum of six hundred and 
seventy-five dollars, which the defendant agreed to pay the 
plaintiff, for building a sugar mill. See the facts of this 
case reported in 9 Louisiana Reports, 174. 

The agreement sued on is in writing, in which the 
defendant promises to pay this money in two instalments, 
one after the work had commenced, and the other when it 
was completed; both instalments payable at the Branch 
Bank of the Union Bank of Louisiana, office at Plaquemine. — 

The plaintiff alleges, that the defendant has, upon ami- 
cable demand, failed and refused to comply with her engage. — 
ment, &c. He, therefore, prays judgment for the sum of 
six hundred and seventy-five dollars, with interest and costs, 

The defendant admitted the agreement, but denied the 
right of the plaintiff to recover, and denied that any cause 
of action was alleged and shown; she then set up other 
matters in defence. : 

Upon ‘he trial, the court sustained the plaintiff’s right of 
action, and the case was submitted to a jury, who returned 
a verdict of three hundred and forty-two dollars for the 
plalntiff, and from judgment rendered thereon, the defendant 
appealed. 


Stacy and Labauve, for the plaintiff, argued this case ex 
parte. 

1. The court erred in overruling the first exception of 
defendants, for this, that the obligation is made payable at a 
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particular place, and it is not alleged that payment has been Kasrsaw Disr. 

demanded at that place. February, 1837. 
The denial is repeated in the answer, under the plea of women > 

the general issue: it was a condition precedent, which plain- wousasin etl. 

tif was bound to allege and prove upon trial; he has done 

neither, and, therefore, cannot recover. Louisiana Code, 1899, 

1905, 1907, 1908. 3 Martin, N. S., 423. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a judgment which 
condemns her to pay a sum of money, according to an 


agreement annexed to the petition. 


This agreement shows, that the defendant promised to 
pay the sum claimed, at the office of the Union Branch 
Bank,- at Plaquemine. There is no allegation in the 
petition, that the plaintiff called there for the money. ee ae 
The counsel for the defendant and appellant, has correctly of money is pay- 
urged that the court erred in overruling his exceptions to a ppg <r 


the absence of any allegation, and proof of a demand of ‘lar ___ place, 


: i demand there is 
payment at the place at which, according to the agreement, a condition pre- 
the defendant bound herself to pay. ofvaies. ety is 


The demand at that place, was a condition precedent, bound to allege 
. dias and prove. 
which the plaintiff was bound to allege and prove. , 


It is, therefore, ordered, adjudged and decreed that the 
judgment of the District Court, be annulled, avoided and 
reversed, and that there be judgment for the defendant, as 
in case of a non-suit; the plaintiff paying costs in both 
courts, 
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CHARLES JANIN US. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL. PISTRICT, 

























Where the clerk’s certificate attests that the transcript contains all the 
testimony ‘adduced’ on the trial, and the appellant relies on a bill of 


exceptions in the record, no assignment of error is necessary. 


The privileged debts and expenses of an insolvent’s estate, must be paid 
from the proceeds of the immovables, according to the price at which 


they have been sold. 


It is the immovables, and not the mortgage creditors, which owe and must 
contribute to the payment of the privileged debts and expenses, whether 
the mortgages existing on such property be special or general. 


The syndics filed a tableau of distribution in this case. 
The heirs of Lemonier made opposition to the tableau on 
various grounds ; and among others, to the mode of paying 
the privileged debts and expenses of the estate. 
The district judge decided, that as there were not | 
movables sufficient, the privileged debts and expenses must 
be borne by the immovables, or their proceeds, according to 
the price which they produced, i. ¢., it is the immovables 
which owe this contribution, and not the mortgage creditors, 
From this judgment Lemonier’s heirs appealed. 


Morphy and Grailhe, for the syndics, urged, that when the 
proceeds of the movables are insufficient to meet the 
privileged charges, costs and expenses, and there are no 
unincumbered slaves and: immovables, all the immovables 
must contribute, whether affected by special or general 
mortgage. 5 Martin’s Reports, 468; 6 Ibid. 519. 

2. And property specially mortgaged is not to be exempted 
from contribution, because there may be property subject 
only to a judicial mortgage. Louisiana Code, articles 3317, 
3321, $233, 3236. 
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Macready, for the appellants, contended that immovables, 
subject only to general or judicial mortgages, and not those 
- specially mortgaged, must contribute to the payment of the 
privileged debts and expenses, in default of movables 
sufficient. 


Martin, J., delivered the opinion of the court. 

On the day this cause was called for hearing, the attorney 
for the syndics, (the appellees,) and that of the opposing 
creditors and appellants, filed a paper, stating that the only 
question for the decision of the court was, whether, “ when 


. the proceeds of the sale of the movables of an estate sur- 


rendered, are insufficient to meet the privileged debts and 
charges, and there are no unincumbered slaves or immova- 
bles, the property specially mortgaged is.to contribute to the 
payment of said debts and charges, where there is property 
subject to individual or general mortgage ; or whether, in 
such a case, all the immovables must not. be made to 
contribute, by whatever kind of mortgage they may be 
affected.” 

The wife of the insolvent prayed the dismissal of the 


appeal, on the ground, that this paper contained an assign- © 


ment of error, apparent on the face of the record, and, as 
such, ought to have been filed within.ten days after’ the 
record is brought up; otherwise, the appeal is to be rejected. 
Code of Practice, 897. 

The certificate. of the clerk attests that the transcript 
contains all the testimony adduced on the trial. It is, per- 
haps, not equal to a statement of facts; but the appellant 
relies on a bill of exceptions, for the examination of the 
case by this court. No assignment of error was, therefore, 
necessary ; the paper filed contains none, and presents only 
asingle point deemed necessary for the consideration of the 
court. On the merits, it appears to us, that the inferior 
judge correctly decided, that the privileged debts and ex- 
penses must be borne by the immovables, according to the 
price which they produced. It is the immovables, and not 
the mortgage creditor, which owes this contribution, whether 
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Eastern Dist. the mortgage be special or general. Delor vs. Montegut, § 
February, 1837. Martin’s Reports, page 468; Goforth vs. His creditors, § 


WARTELLE 
v8. 
LE BLANC. 





Martin’s Reports, page 519. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment.of the District Court be affirmed, with costs. 


WARTELLE US. LE BLANC. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a partner buys goods for another person, and pays for them on his 
own account, on receiving goods in return, with orders to sell them, and 
place the proceeds to his credit, the partner may accredit them in the 


separate account he has with such person. 


When there is but one debt due, imputation of payment can only be made 


to that one. 


The Supreme Court will not remand a case, and order a supplementary 
account to be filed, which was not asked for by the pleadings in the 
court below. Such an order could only be made by an amendment, 


This is an action of account, by one partner against 
another, for a balance, alleged to be due, which, the plaintiff 
says, has been caused through error and incorrect accounts, 
rendered by his co-partner, who had the principal manage- 
ment and control of the business. 

The plaintiff claims a balance due to him, according to @ 
detailed statement annexed, of four thousand two hundred 
and twenty-one dollars and fifty-one cents. 

The defendant pleaded a general denial; and denied 
specially any errors or omissions, on his part, in settling the 
partnership affairs. 
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Each party propounded interrogatories to the other Easter Disr. 
respecting their accounts, and much evidence was intro- February, 1897. 


duced, to explain and support the respective accounts 
set up. , 

After a patient and minute examination between the 
parties, by the district judge, he came to the conclusion, that 
there was six hundred and eight dollars and fifty-nine cents 
‘due to the plaintiff, for which he rendered judgment. The 
plaintiff being dissatisfied therewith, took an appeal. 


J. Seghers, for the plaintiff. 


Grima and Strawbridge, contra. 


Bullard, J., delivered the opinion of the court. 

The plaintiff and appellant urges the reversal of the 
judgment of the court below, on the ground that an item of 
his account, of one hundred and seventy-one dollars and 
ninety-one cents, was disallowed, and, together with two 
others, reserved as the subject of future adjudication between 
the parties. This item consists of a remittance made by one 
Girodel, of Omoa, to the defendant, which is alleged ought 
to have been credited to the joint account of plaintiff and 
defendant. 

It appears in evidence, that Le Blanc had purchased some 
goods here for Girodel, and paid for them. That afterwards 
ashipment was made to him on the joint account of the 
parties. Girodel sent goods to this place, which were sold, 
and the proceeds credited in account with Le Blanc. Le Blanc 
was instructed to sell them, and place the proceeds to the 
credit of Girodel. 

The evidence does not satisfy us, that at the time the 
Temittance was made, Girodel was indebted on’ any other 
account thah the original purchase made for him by the 
defendant. It is not shown that the goods shipped for the 
joint account of the parties had yet been sold. If only one 
debt was due at the time, the payment can be imputed to no 
other. 


WARTELLE 


v8. 
LE BLANC, 


Where a part- 
ner buys goods 
for another 


' poremss and pays 


or them on his 
own account, on 
receiving goods 
in return, with 
orders to sell 
them and place 
the proceeds to 


‘his credit, the 


partner may ac- 
credit them in 
the separate ac- 
count he has with 
such person. 

Where there 
is but one debt 
due, imputation 
of payment can 
only be made to 
that one. 
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Easterx Dist. The appellant prays the court to remand the case, with an 
February, 1837. order that the defendant file a supplementary account within 
pecoux raz. @ limited period, or, in default thereof, that judgment be 

v8 rendered against him for the amount of the suspended items, 


LEDOUX. : . 
The Supreme We thihk this cannot be done. Such an order was not 


Court will not 
remand a case 


and order a sup- amendment. All the rights of the plaintiff are reserved by 
plementary ac- 


count to be filed, the judgment which is, in that respect, sufficiently liberal, 
which was not 
asked for by the 


a It is, therefore, ordered, adjudged and decreed, that the 


Such an order judgment of the District Court, be affirmed with costs, 
could only be 

made by an 

amendment. 


DECOUX ET AL. US. LEDOUX. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF POINT COUPEE, 


A person acting either as executor, or agent of a succession, by the advice 
and authority of a family meeting, in settling its affairs, and paying over 
to the heirs their respective portions, is entitled to his commissions 


thereon. 


This is an action by the heirs of their grandmother, to 
recover the sum of about nine hundred and ten dollars, 
which they allege, the defendant, as executor and agent of 
her succession, illegally and erroneously charged for his 
commissions. The plaintiffs allege, that the executor had 
no seizin of said succession, and was only charged with 
conservatory acts, and paying some small legacies. That 
he proceeded to sell the effects of said succession on a 


credit of. two instalments, and rendered an account of the’ 


first, for the sum of ten thousand eight hundred and seventy 
dollars. They finally show, that the defendant charged and 
received two and a half per cent., commission, as executor, 
on the amount of the inventory, to wit: the sum of twenty- 





asked in the court below, and could only be done by an 
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five thousand one hundred and forty-five dollars, and also Easrenw Disr. 
two hundred and one dollars, and seventy-seven cents com- February, 1837. 


mission, as administrator, on the sum which he accounted 
for, &c. They allege, that the whole was allowed and 
paid in error, and that being minors, they are not bound by 
the proceedings thus had. They pray judgment for such 


DECOUX ET AL, 


v8. 
LEDOUX, 


excess of commissions allowed, as may be found due on - 


investigation. 

The defendant pleaded a general denial; and further 
averred, that as testamentary executor of widow Decoux, 
deceased, he was authorized, and took possession of the whole 
of her succession; that it became necesssary for the pay- 
ment. of the legacies, that the whole should be sold, and 
which was sold with the advice of a family meeting, and 
the proceedings had, approved by the same authority, the 
minors being also represented by their tutor, &c. He prays 
to be dismissed, &c. 

The probate judge ordered another account to be rendered, 
and on scrutinizing the accounts, decided that the defendant 
had charged and received three hundred and _ fifty-six 
dollars and seventy-five cents, as excess of commissions, 
which he was ordered to refund to the plaintiffs. From 
this judgment, they being dissatisfied therewith, took an 
appeal. ~ 


F. N. Ogden, for the plaintiffs and appellants. 


L. Janin, for the defendant. 


Martin, J., delivered the opinion of the court. 

In this case the plaintiffs were dissatisfied with a judgment 
of the Court of Probates, which gave them a small sum, 
as excess of commissions, charged by the defendant on the 


_ settlement of their grandmother’s estate, as her testamentary 


executor; and have appealed to this court for redress. 
They allege he improperly retained for commissions the 
sums now demanded, in settling said succession, either as 
executor, and afterwards as agent, by the direction of a 
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Eastern Dist. family meeting. They further contend, that the mandate, 
February, 1857. thus executed by the defendant, was a gratuitous one. 
SENNEN The defendant denied that he owed the plaintiffs any sum, 


ussnex, 2nd justified his charge and claim to commissions. He algo 


Ro sel ~ prayed to have the judgment amended in his favor. 
p» Amn or agent The facts of the case are substantially the same as thoge 


oy thealvieeand in the case of Decoua’s heirs vs. Plantevignes, just decided, 


authority of a Vide ante, 503. The judgment, therefore, must be the same 
family meeting, , . epee 
in settling its in this case, as was rendered in that. 
affairs, and pay- 
ing over to the 
heirs their res- ‘ ; 
dies porvtiona, It is, therefore, ordered, adjudged and decreed, that the 


is entitled to his judgment of the Court of Probates, be annulled, avoided 
commissions 


derecn, and reversed ; and that there be judgment for the defendant, 
with costs in both courts. 





HENNEN vs. HENNEN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the testimony has been taken down in writing, and the record 
contains all’the evidence, the judge must so certify, and no other 
statement of facts is required. 

So, where either party requires the clerk to take down the testimony in 
writing, which shall serve as a statement of facts, the judge cannot be 


required to make one. 


This is an application for a mandamus. 

The defendant filed his affidavit, stating that he had called 
on the district judge, for the first judicial district, to make 
a statement of facts according to law, and that he refused: 
wherefore, he took a rule on said judge to show cause why 
a mandamus should not issue, compelling him to make a 
statement of facts. 
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The judge showed for cause: “That before the trial of Easrenw Dist. 
said cause, upon'the demand of the counsel of plaintiff or Fervary, 1897. 


defendant, or of both, all the parole evidence offered in the 
case was taken down in writing by the clerk, under the ar- 
ticle of the Code of Practice to that effect: that all the 
written evidence was noted by the clerk as.it was offered by 
either party, as being offered in evidence: that some original 
records of the District Court, some of the Parish and Prohate 
Courts, and some of the United States Court, as will appear 
by the minutes of evidence taken by the clerk, were offered 
and read in evidence, and, as I understood, by consent and 
agreement of parties, no objection being made. 

“That under these circumstances, the undersigned con- 
siders that he is not bound by law, and cannot make any 
statement of facts, the case being one where the evidence is 
taken down by the clerk, which supersedes, dispenses with, 
and would render illegal any statement of facts. 

‘The court has stated to the appellant, that whenever, in 
the course of making out the record of appeal, the clerk finds 
it necessary to call for records other than those of this court, 
the court will take steps to compel the party offering such 
evidence, to furnish copies, or cause copies to be procured at 
his expense, sp as to complete the record.” 


Bullard, J., delivered the opinion of the court. 

The judge of the first district shows for cause, why he 
should not be ordered by this court to make a statement of 
facts, that before the trial of the case, upon the demand of 


the counsel of plaintiff or defendant, or of both, all the parole 


evidence offered was taken down in writing by the clerk. 
That all the written evidence was noted by the clerk, as it 
was offered by either party. That some original records of 
the District, Parish and Probate Courts, and some of the 
Court of the United States, were offered and read in evidence, 
and, as he understood, by consent .and agreement of parties, 
no objection being made. Under these circumstances, he 
conceives he is not bound by law, and cannot make any 
statement of facts. 

71 


v8. 
HENNEN, 
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Eastern Disr. The Code of Practice provides, that when the depositions 





February, 1887. of witnesses have not been taken in writing, the party in. 9 


cirr naxx or tending to appeal, must require his adversary to draw jointly 


ee. 6With him a statement of facts. If he refuse, or the parties 


GIRARD BANK. cannot agree as to the manner of drawing it, the court, at 


Sgitaty Ons vars the request of either, shall make such statement, according to 


Sie ot Be their recollection of the facts, or from the notes taken on the 
record contains trial, But if the testimony produced had been taken in 
the jodi videnee> writing, and the record contains all the evidence, the judge 


socertify.andn0 must so certify. Code of Practice, articles 586, 602, 603. 
other statement 7 ‘ 

of faots is ree Either party may require the clerk to take down the 
Gowhere either testimony in writing, which shall serve as a statement of 


uires i arti 4 
party rere’ facts, if the parties should not agree to one. Code of Practice, 


down the testi- article 601. 

t . 7 . ° * ‘ 
po Saale, Re appears to us this is not one of the cases in which the 
serve as _ judge is required to make a statement of facts. 
the judge cannot Let the rule be discharged. 
be reyuired to 
make one. 


CITY BANK OF NEW-ORLEANS Ws. GIRARD BANK. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a bill is paid supra protest, for the honor of the drawer, he can 
only recover of the drawee, the costs of prote..t for non-acceptance. 

Where an agreement contains a dissolving condition on notice given by 
one of the parties; and before the expiration of the notice, the other 
desiring to continue it, proposes some new modifications which are 
accepted by the adverse party, two days after the notice to dissolve had 
expired: Held, that this was a waiver of his right of considering the 
agreement at an end, and that he was bound, for bills drawn in the 
meantime, under the agreement. 

The obligation on the drawee, to pay a check and a bill of exchange, are 
the same. Both contain a request from the drawer to the drawee, to pay 


a sum of money to a third person, in whose favor the check or billis _ 


drawn. 
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When there is no question of fact, and the sole question being the con- 
struction of an agreement, or written instrument, of which the court is 
the legitimate judge, although the verdict be set aside, the case will not 
be remanded for a new trial. 

The acts of the legislature, giving damages on protested bills and notes, 

only relate to those due by the drawers and endorsers, and is silent, in 

regard to those which are claimed from drawees and acceptors. 


But when damages are claimed by the drawer from the drawee, who was 
bound to honor the draft, the latter must indemnify the former for the 
damages resulting from the dishonor, i. ¢., whatever he has had to pay 
the holder. 


This is an action to recover from the defendants, the sum 
of two thousand six hundred and ninety dollars, for damages, 
interest and costs, on four protested bills of exchange, drawn 
by the plaintiffs on the defendants, in pursuance of a special 
agreement between them, according to a detailed state- 
ment annexed to the petition. 

The defendants pleaded a general denial. 

The tenor of the agreement, under which the bills of 
exchange in question were drawn, is set out in the opinion 
of the court, together with the several dates of the bills, and 
the correspondence between the parties, which was produced 
in evidence. 

The case was submitted to a jury in the District Court, 
who returned a verdict of thirty dollars and forty-three cents, 
for the plaintiffs, and from the judment rendered thereon, 


_ they appealed; having first made an unsuccessful attempt 


to obtain a new trial. 


De Armas, for the plaintiffs: 


Strawbridge, for the defendants, made the following points: 
1. Under no circumstances can the first item of the account 
be allowed. The draft was paid by the plaintiffs’ agent, 
and no damages were incurred. Nolte & Co. vs. Their 
Creditors. 7 Martin, N. S., 9. 
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NEW-ORLEAN 
v8. 
GIRARD BANK. 


Eastern Dist. 


February, 1858 aoreement entered into, on the 28th of May, 1883, the 
Sneee. oe plaintiffs were notified that the agreement must end, and 


‘CASES IN THE SUPREME COURT 


2. Whatever may have been the character of the first 


six months after they were notified, it had expired.” 

8. A new arrangement was then made, by which it wag 
expressly agreed, that each party must realize the funds in 
the hands of the other as they could. No more facilities in 
drawing were to be allowed. 

4. The draft in favor of Nicholson, drawn by the defend 
furnishes no proof of the understanding under the néw 
agreement. It was drawn under the first arrangement, viz: 
October 25th, 1833; whereas the agreement did not expire 
until the 28th of November, and the new proposal’ was 
accepted on the 30th of November, 1833. 

5. The verdict of the jury is not to be disturbed. 


Martin, J., delivered the opinion of the court. 


By a contract entered into, the 27th July, 1832, = 
defendants agreed : 

Ist. To transfer the stock of the plaintiffs, and pal 
dividends thereon, free of charge, and receive the instal: 
ments in like manner; to négociate and sell the sterling 
bills, remitted to them by the plaintiffs ; to collect. in Phila- 
delphia, Maryland and Virginia, and many banks, in the 
East and West, free of charge ; to redeem the plaintiffs’ post 
and bank notes, payable in Philadelphia ; pay their checks, 
and if not in funds, discount to the amount of one hundred 
thousand dollars, from the paper they may have for collec- 
tion. The plaintiffs agree to collect in the same manner, 
any bills or notes, which the defendants may remit to them 
on New-Orleans, Natchez and Mobile. On the 28th of 
May, 1833, the defendants informed the plaintiffs, their 
agency in receiving transfers of the plaintiffs’ stock, &c., had 
become so onerous, that the original contract could no 
longer be continued in force, unless the plaintiffs would 
consent to pay a yearly sum of one thousand dollars to the. 
defendants, and on their refusing to do so, the defendants 
would avail themselves of a clause in the original contract, ° 
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which authorized either party to put an end thereto, on Kasrenw Dist, 
giving six months” notice. The plaintiffs consented to February, 1837, 


the allowance of one thousand dollars, required by the cirxy naxx oF 


defendants, on condition that the exchange sent to the 
plaintiffs for collection, should not, as before, be considered 
as a set-off against any exchange the plaintiffs may for- 
ward to the defendants for collection; each of the ‘parties 
adopting to get their funds, such measures as they may 
respectively think fit. On the 30th of November, 1833, the 


. defendants declared their acquiescence to the proposition of 
the plaintiffs. The plaintiffs afterwards dréw four bills on the 


defendants, which were protested ; and the present action is 


. brought to obtain: compensation for the injury sustained by 


the plaintiffs, in consequence of the return of those bills. 


“The defendants pleaded the general issue. The plaintiffs 


had a verdict and judgment for thirty dollars and forty- 
three cents, and they appealed. Our learned brother, in the 
District: Court, has not favored us with any of the reasons 
on which the judgment is founded, except the finding of 
the jury. ‘He overruled a motion for a new trial, claimed 


‘on the ground that the verdict of the jury was contrary to 
.law and evidence. The record shows that the bills were 


drawn and protested, and that one of them was paid by 
afriend of the plaintiffs, for their honor. The counsel for 
the defendants and appellees has contended, that as to the 


bill which was thus paid, the plaintiffs have sustained no 


damage. 

2d. That whatever may be the character of the first 
agreement, the plaintiffs were informed that it must end six 
months after they were notified. An arrangement was then 
made, by which it was expressly agreed, that each party 
must realize the fund in the hands of the wares as they 
could. No more facilities in drawing. 

\ $d. A draft of the defendants on the plaintiffs, of the 25th 
October, 1833, furnishes no proof of the understanding, 
under the new agreement; it was drawn under the first 
atrangement ; whereas the old agreement did not not expire 


NEW-ORLEANS 
v8, 
GIRARD BANK. 





























































566 CASES IN THE SUPREME COURT 


Eastenn Dist. until the 28th of November, and the new proposal wag 
February, 1837. acccepted on the 30th. 


OOO 


crrr naxx or I. It is clear, that as to the bill which was paid for the 


xEweoehEax® honor. of the plaintiffs, they. are entitled to no damages, 


@rranp BANK. except the costs of the protest for non-acceptance, if the 


is bie 29 on bill was paid supra protest. 
mg * > II. On the 14th of November, 1833, the plaintiffs informed 
drawer, he can the defendants of their assent to the demand of the defendant, 


f 
only pocove’ ae of their allowance of a yearly sum of one thousand dollars, 


costs of protest This assent, however, was burthened with a condition, 
for non-accept- " 
ance. which would have authorized the defendants to consider the 


a con. Original agreement at an end, on the 28th of the same 


Seton awe month. They do not appear to have done so; for the two 
tice given byone days after, to wit: on the 30th of November, they informed 


f " sue ‘ 
oe ee he plaintiffs, that the condition under which the assent was 


Sie ta other given, formed no obstacle to its acceptance. The defendants 


desiring to con- thereby waived the right which they had, of considering the 


tinue it ro 
ses caer nee original agreement at an end. 


eRGentions, III. It is clear, that the draft of the 25th of October, 1833, 


which are ac- 
cepted by the drawn before the expiration of the six months, which 


gr Pifies followed the declaration of the defendants, of their wish to 


a te mag a annul the agreement, was correctly drawn under it. 


ed: Held, that Jt appers to us, that the protested bills having been drawn, 
this was a waiver 
of his right of after the plaintiffs had received notice of the acceptance of 


considering the 
carne an their assent, with the condition they had annexed thereto, 


end, and that he were correctly drawn on the original agreement, which the 
was bound for . A é a 
bills drawn in acquiescence of the defendants authorized them to consider 


time, eas ‘ ’ 4 
le —wapnr as still in force, except in that part of it referred to in the 


ment. condition. By this agreement the defendants undertook to 


Boag sires nee redeem the plaintiffs’ post and bank notes payable in Phila- 

A acheckanda delphia, pay their checks, and if not in funds, discount to the 
ill of exchange 

are the sume: amount of one hundred thousand dollars, from the paper 


ice che they may have for collection. 
sad dl We are unable to discover any difference between the 
sum of money to obligation to pay a check or a bill of exchange. Both contain 


Sas pate a request from the drawer to the drawee, to pay a sum of 


— money to the person in whose favor the check or bill is 


drawn. A check drawn in New-Orleans, on London, would, 
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inour opinion, be a foreign bill. It remains to be considered, Easrenx Dist. 
whether the condition annexed to the assent of the plaintiffs, Peruary, 1897. 
modified the agreement, so as to absolve the defendants from CITY - BANK OF 
the obligation of paying the plaintiffs’ drafts. This condi- “*“QSsA"s 


‘ tion was, that the exchange sent by either party to the ¢!RARD Bayx, 


4 - When there is 
other, would not, as before, be considered as a set-off against no question of 

’ : ] fact, and the sole 
any exchange forwarded bythe other. This relates only qocsion being 
to moneys of either party collected by the other. No ques- of on ape 
tion of fact arising in this case, and the sole question being or written in- 


i strumen' of 
in regard to the proper construction of the agreement, of which 2 = 


which a court is the legitimate judge, we have thought it is the legitimate 


‘ , , judge, —— 
our duty to forbear remanding the case for a new trial. the verdict 


5 Fido set aside, the 
On the merits, we are of opinion, that the defendants were case will not be 


bound to pay the drafts. The act-of our legislature, which ——o for a 


fixes the damages: on protested bills of exchange, speaks Theaetsof the 
rane legislature giv- 
only of those due by drawers and endorsers. It is silént ing damages on 


° ° t H 
with regard to those which are claimed from drawees, Prt = a 


When damages are claimed from the latter by the holder, yong | ee 
there may be some difficulty in assessing them; but when and endorsers, 
they are claimed by the drawer from a drawee, who was eo — 
bound to honor the draft, it is clear that the latter must — dy 
indemnify the former, for the damages resulting from the and acceptors. 


“4 2 2 ‘ But where da- 
dishonor, i. ¢., whatever he is legally bound for to the jaussckinn 
ed by the drawer 
holder. from the drawee, 
who was bound 


: ‘ to. h th 
It is, therefore, ordered, adjudged and decreed, that the dratt, the latter 


judgment of the District Court, be annulled, avoided and 7u*, indemnify 
reversed, and proceeding to give such a judgment, as in the damages re- 

: ag : fs sulting from the ‘ 
our opinion, ought to have been given below; it is ordered, dishonor, i. e. 
adjudged and decreed, that the plaintiffs recover from the wala cay - 
defendants the sum of one thousand and sixty-three dollars holder. 


and seventy-one cents, with costs in both courts. 
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CONWAY v8. WILLIAMS’ ADMINISTRATOR. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF WEST 
FELICIANA. 


A loose acknowledgment to a third person by the maker of a note, that he 
was indebted to the holder of it, but not made in his presence, is insuf. 
ficient to interrupt prescription, or take the case out of it bess it ‘has 


been completed. 


The acknowledgment, in order to interrupt prescription, must be specifi, 
An acknowledgment of the debt. 


This is an action on two promissory notes, executed: by 
James Williams, in his life time, to wit: August 14th, 1824 
for one thousand two hundred and three dollars and seventy. 
five cents, each ; one payable the Ist of January, 1827, and 
the other the Ist of January, 1828. 

The defendant, as administrator, refused to allow and pay 
the notes when presented; and to this suit opposed the 
prescription of five years. 

The evidence showed that the notes became due in 1827-8, 
Williams died in December, 1834, and no suit was ever 
instituted against him by the plaintiff, who is the payee, and 
always was, and still is, the holder of them. 

Wederstrandt, a witness for plaintiff, deposed that he knew _ 
the parties to this suit, and that Williams purchased his 
plantation from the plaintiff. That in a conversation with 
witness, a short time before his death, Williams acknow- 
ledged that “ he was indebted to the plaintiff,” and said, “I ° 
owe Mr. Conway yet.” Witness did not understand for what 
object Williams was indebted to Conway, but he presumed 
it was for the price of the plantation he had bought from the 
latter. Another witness deposed to circumstances, going to 
show that the notes sued on were given for a plantation and 
slaves Williams purchased from plaintiff. 
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The judge of probates sustained the plea of prescription, 
and gave judgment for the defendant. The plaintiff 


appealed. 


Bradford, for the plaintiff. 

The judgment of the court below ought to be reversed, and 
judgment rendered in this court in favor of the appellant, on 
the following grounds: 

1. That from the evidence, it is clear that the notes 
given by Williams to the plaintiff, was for a tract of land and 
slaves, and that prescription ran against them before the 
death of Williams. 

9. It is equally evident from the evidence, that a short 
time before -the death of Williams, he acknowledged his 
indebtedness, and expressed his anxiety to have it paid. 

8. The acknowledgment of Williams to Wederstrandt, 
interrupted prescription. Louisiana Code, 3486. 


Boyle, contra. 

1. The defendant being sued as administrator, was bound 
to plead prescription, the time for prescribing the notes sued 
on, having clearly elapsed. 

2. The acknowledgments relied on to interrupt prescription, 
are entirely too vague to have this effect. They do not show 
any acknowledgment of the debt. 


Bullard, J., delivered the opinion of the court. 


This is an action by the holder of two promissory notes, 
against the estate of the maker. The administrator pleads 
the prescription of five years. Both notes had been due 
more than five years before suit was brought, and the plea of 
prescription must prevail, unless it be shown to have been 
interrupted by an acknowledgment of the debt by the maker. 

The evidence on this point isextremely vague. The wit- 
ness who testifies to a loose conversation between himself 
and Williams, the maker, out of the presence of the plaintiff, 
does not pretend that any particular debt or amount was 
spoken of, bat merely that Williams said he was indebted to 
72 
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A loose ac- 
knowledgment 
to athird person 
by the maker of 
a note, that he 
was indebted to 
the holder of it, 
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Eastern Dist. the plaintiff. Weare of opinion, that the acknowledgment 
February, 1837. of a debt, in order to interrupt prescription, must be specific, 
cutasson gr az, 2 acknowledgment of the debt. Louisiana Code, 3486, 
sels, 3516, wr 3518. 3 Louisiana Reports, 362. ‘ 
The acknow- he , ipti j : 
ee so al The plea of prescription was properly sustained. It jg, 
der to interrupt therefore, ordered, that the judgment of the Court of Probates 
Trust be specific, P¢ affirmed, with costs. 
an acknowledg- 
ment of the debt. 


is CHIASSON ET AL. US. DUPLANTIER. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING. 


It is not proper ground for a direct action of nullity, against a judgment - 
in the court by which it was rendered, that no law is referred to, or 
reasons adduced in its favor; and that it was rendered against the wife, 
on contracts entered into conjointly with her husband during marriage, 
These errors can only be examined on appeal. 

But if the wife be not authorized by her husband, or the judge, to appear 
in court, or stand in judgment, such judgment as may be rendered 
against her may be annulled by a direct action of nullity. 

Where the husband and wife are co-plaintiffs, or co-defendants, the 
husband’s authorization of the wife to appear in court,) results from 
their joining, or being joined, in the same suit, even when he has no 
other interest than to assist her in asserting her rights. 

But where the husband and wife are sued jointly, and she is separated in 
property, the husband has no right to appear and file an answer for the 


wife, as attorney, without her consent. 


This is an action of nullity, to set aside and annul a 
judgment of the District Court, on various grounds set forth 
in the opinion of the court, delivered by Judge Bullard. 

The plaintiffs allege, that they are the heirs and legal 
representatives of one Julia Sharp, then wifé of William 
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siaistons and that Fergus Duplantier, obtained a judgment Easrenx Disr. 


against her of one thousand nine hundred and eighty dollars, 
on a contract made while she was a married woman. They 
as her heirs, (she being dead,) seek to set aside and 
annul this judgment, by action of nullity. 


The judgment sought to be annulled, was rendered in 


May, 1533, and this suit was instituted in September, 1835. 


The defendant pleaded a general denial, and that the 


judgment attacked was res judicata. 

The district judge sustained the action, so far'as the 
judgment attacked operated against the heirs of the deceased, 
Mrs. Julia Sharp, and annulled it, as regards her. From 
this judgment the defendant appealed. 


Edwards, for the plaintiff, made the following points in 
this case : 

1, A wife cannot appear in court, without the authority 
of the husband, or of the judge, or confess a judgment, 
or authorize another to confess for her. She cannot even 
alienate, grant, mortgage, or acquire, unless the husband 
concurs in the act, or yields his consent in writing, The 
testimony of the attorney proves, that at the time he was 
conducting the defence of the suit of Duplantier vs. Maddox 
and Wife, and at the time he confessed the judgment for 
the wife, Julia Sharp, her husband, Maddox, was absent from 
the state, and that he had no communication with him. 
Louisiana Code, article 123, 124, and 1789. Code of Prac- 
tice, article 118. 4 Louisiana Reports, 308. 8 Martin, N’. S., 547. 

2. The said judgment is a nullity, because the judge 
assigns no reason, nor refers to any law, in rendering the 
same. Constitution of the State of Louisiana, Part. 4, section 12. 

$. The court should have permitted plaintiff’s counsel 
to show by parole testimony, that their ancestor, Julia Sharp, 
signed the ‘contracts upon which the judgment was rendered, 
and now attacked, as security for her said husband, Maddox. 
8 Martin, N. S., 693. 2 Martin, NM. S., 39. 5 Martin, 
N.S., 431. ° 


February, 1837. 
Sooo 
onan ET aL, 


Doruayrtan. 








572 





Eastern Dist. 
February, 1837. 


SS 
CHIASSON ET AL, 
v8. 
DUPLANTIER, 
¢ 


CASES IN THE SUPREME COURT 


4, The testimony of the attorney who defended the other 
suit, was properly received by the court, he having been 
the person that confessed judgment for the wife, could best 
prove whether she was authorized or not, according to law, 
_ 5. The action to annul a judgment, may be brought at 
any time, by a person not qualified to defend the suit, 
provided they did not suffer the judgment to be executed. 
against them. Code of Practice, articles 606, 612. 


Ives, contra, contended, that the judgment below should be 
reversed, and one rendered in favor of the defendant, because 
the judgment sought to be annulled, had acquired the force 
of res judicata. 7 Martin, N. S., 430-437. - 

2. It was not necessary, in bringing suit originally against 
the wife, if her husband was absent, to obtain the authoriza- 
tion of the court. 4 Louisiana Reports, 259. 

3. But there is no legal evidence in the record to show — 
that the husband was absent when the original judgment 
was rendered ; or, if absent, that he did not authorize the 
wife to defend the suit. The husband and wife were joined 
in the suit, and an attorney appeared for both. 

4, When the husband and wife join in bringing a suit, 
the fact of authorization, by the husband, of the wife to 
appear in court, is implied. So ought their joining in a 
defence, to imply his authority. Lawes, et al. vs. Chinn, 
4 Martin, N. S., 388. 

_ 5. The judgment attacked in this case, was rendered on the 
confession of the party, and no reasons or reference to any 
law were necessary. 2 Martin, N. S., 32. 


Bullard, J., delivered the opinion of the court. 


This is an action to annul a judgment, recovered by the 
appellant in 1833, against Julia Sharp, late wife of one 
Maddox, and the mother of the plaintifis. The alleged 
grounds of nullity, are: Ist. That the judgment was ren-, 
dered against her, without her having been authorized by 
her husband, or by the judge, to appear in court, or to stand 
in judgment, as is expressly required by law. 2d. That said 
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judgment was not rendered on confession, as it purports, the Easreax Dist. 
said Julia Sharp not being authorized to appear in court, February, 1897. 
and defend said suit, could not confer any legal power on cuiussox ev at 


the attorney at law to appear and confess judgment; and, 
if any such authority was given, it was without the consent 
of her husband. 3d. That the ‘court which rendered the 
judgment refers to no law, and adduces no reasons. 4th. 
That it is null, inasmuch as it was rendered upon contracts 
entered into conjointly with her husband, during marriage, 
for a debt of the community. 

To this the defendant answers by a general denial, and 
further pleads the authority of the thing adjudged in a former 
suit between the same parties. 

The third and fourth alleged nullities do not form proper 
grounds for a direct action, to avoid a judgment brought 
before the same court by which it was rendered. They can 
be examined only on appeal. The fourth particularly in- 
volves the whole merits of the original suit, as relates to the 
liability of the defendant, under the contracts between the 
parties. The only question, therefore, which can be ex- 
amined in this case, is, whether the wife was authorized to 
appear in defence of the suit, stare in judicio ; for if she was, 
it is immaterial whether the judgment was entered by con- 
sent, on obtaining a stay of execution, or after a full trial 


v8, 
DUPLANTIER, 


It is not pro- 

er ground fora 
direct action of 
nullity, againsta 
judgment in the 
court by which 
it was rendered, 
that no law isre- 
ferred to, or 
reasons adduced 
in its favor, and 
that it was ren- 
dered against 
the wife, on con- 
tracts entered 
into conjointly 
with her hus- 
band during 
marriage. These 
errors can only 
be examined on 


appeal. 
But if the wife 
be not authoriz- 








upon the merits ; and, if she was not, either by her husband ed by her hus- 

or the court, the judgment may be annulled. Code of nel iuaae 

Practice, 606. ae 
In the original suit, the wife was sued jointly with her judgmentas may 

husband, to enforce a contract entered into by both, and the ea peagene 

same attorney at law put in an answer to the merits, in the be annulled by a 

name of both. The husband and wife joined in the defence, nullity. 

and, on the part of the wife, the validity of the contract was 

expressly and formally put in issue. Subsequently, a 

judgment was rendered in favor of the plaintiff, with a stay 

of execution, until the Ist of January, 1834, and as is recited 

in the judgment, upon the confession of the defendants, by 


their attorney. 
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Eastern. Disr. A married woman, not separated from bed and board, ig 
February, 18357- unquestionably, incapable of contracting, or of appearing ag 
carasson ET at. & party in judicial proceedings, without the authorization of 
puriamren, er husband, or, in case of his absence or interdiction, that 
of the judge. -In matters of contract, the concurrence of the 

husband in the same act or contract, is considered, by neces, 

sary implication, as sufficient evidence of authorization to 

the wife. Whether the same principle applies, in relation 

to judicial proceedings, when both husband and wife are 

sued, and join in their defence to the action, we are called 

Where the on, in this case, to consider and decide. In the case of 


husband and ‘ : 
wife are co- Lawes, et al. vs. Chinn, 4 Martin, N. S., 388, this court held, 


—,. " the that the husband and wife, being co-plaintiffs, his authoriza, 
1 ot ge ye tion to her clearly resulted from his joining in the suit, ip 
pl ae. sgyeer which he had no other interest than to assist her in asserti 
from their join- her right. In the present case she was co-defendant with 
|» Ae eg Ay her husband, and it is difficult to perceive any difference in 
wee vag age principle between the cases. In the first, she became a party 
other interest by petition ; in the last, by citation and answer. The same 
open nae her attorney, who was authorized by the husband to put in an 
rights, answer for both, was necessarily empowered to represent the 
wife. In this case, it is true, the husband, who had bound 
‘ himself by the same contract, had interests to defend, distinct 
from those of the wife. But it is also true, that the answer 
was applicable to both. 

In France, under a legislation, identical, in this respect 
with ours, this question has been repeatedly solved by the 
highest judicial authority. The Court of Cassation has 
decided, that the husband, who appears as a party (qui plaide) 
jointly with his wife, is, by that alone, presumed to have 
authorized. her ; that, in such a case, it is not necessary the 
judgment should express, formally, that the wife was 
authorized ; that, even in a case where the wife has in- 
terests distinct from the husband, she will be held to be suf- 
ficiently authorized, when she proceeds or does any judicial 
act jointly with him ; but that the authorization is not im- 
plied when both are sued, and the husband makes default, 


but is confined to the cases where the husband appears. 
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Sirey 8, 1, 526; Ibid. 7, 2, 790; Ibid. 14, 2, 211; Ibid. 28, Basrenw Dist. 
1, 208; Ibid. 29, 1, 240; Ibid. 11, 1, 344. February, 1837. 
The case of Dugat vs. Markam et al., 2 Louisiana Reports, ps anmas 


29, which appears to have been relied on, is essentially dif-  .. oS ap 


ferent from this. The court held, in that case, that the But where the 
usband and 


’ husband had no right to appear and file an answer, as attor- wife are sued 


s : a jointly, and she 
ney for his wife, without her consent, when they are sued { pa thors ra 


jointly, and she is separated in property. In the present case, na oat (OO 
the wife did consent, and it is expressly shown that the right to appear 
attorney acted under her immediate instructions. We must "4 "6 2 a 
presume that the attorney had the husband’s authority to ss 
appear for him in the same suit. That authority appears senz. 
never to have been disputed by him, and could not be dis- 
proved in this case, as he who had alone an interest in con- 
testing it, has acquiesced in the judgment, and is not a party. 

The only question is, whether he authorized his wife to 
appear, and we are of opinion, that by appearing himself, 
and defending the suit, in which he was co-defendant with 


his wife, his authorization is sufficiently shown. 


It is, therefore, ordered, adjudged and decreed, that the ; 
judgment of the District Court be annulled, avoided and 
reversed, and ours is for the defendant, with costs in both 
courts. 


DE ARMAS US. GRAY ET AL. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


An allegation, that the defendant sold to the plaintiff a house, with 
warranty, and that a part of it had fallen in ruins, on account of the 
badness of its construction, sets forth a a cause of action, sufficient to 

authorize a recovery. 
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Where there is a defect in the wall of a house, which is not declared, ang 
is not apparent, the vendee will be entitled to a diminution of the price, 
proportionate to the injury sustained, if soon after the sale the wal] 


falls in ruins. 

The vendors of a house, cannot invoke prescription against an action 
which demands of them a diminution in price, on account of the 
defectiveness of the wall, when the vice was known to them, but which 
they failed to disclose to their vendee. 

The correct standard by which-to ascertain the diminution of price js, 
the cosis of repair. 

Damages for a frivolous appeal, will not be allowed, when from the 
circumstances of the case, it cannot be supposed the sole cbiject in 


appealing, was delay. 


This is an action for the diminution of price in the 
purchase of a house, on account of the defectiveness of its 
wall@ The plaintiff alleges, that on the 7th of September, 
1835, he purchased a brick house and lot, in the city of 
New-Orleans, from the defendants, Gray, Durrive & Co, 
with full ‘warranty; and that since the said sale to him, 
part of the walls of the house has fallen in ruins, on 
account of the badness of the construction, by which he 
has sustained a diminution in the value thereof, to the 
amount of three thousand six hundred dollars, the sum, it 
is estimated, will be required to repair it; and for which he 
prays judgment. 

The defendants pleaded a general denial, and further 
averred, that any falling of the walls of said house was 
occasioned through accident, or by a fortuitous event, for 
which they are not liable. They pray that the plaintiff’s 
demand be rejected. They further aver, that they pur- 
chased said house and lot of Haines & Geddes, in 1834, 
who are responsible to them, and whom_they cite in 
warranty; and pray, that if judgment be rendered against 
them, that they have judgment over against their warrantors. 

The warrantors denied that they were responsible, the 
sale having been made in good faith and without warranty 
against casualties which might accrue, to impair the value 
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of the property. They further deny, that the plaintiff has Easreny Dist. 
exhibited any cause of action, or that they are responsible 7eervary, 1897. ' 


in any manner. They plead prescription to the plaintiff’s 
demand. 

Upon these pleadings and issues, the parties went to trial. 
Some parole evidence was produced, which is recapitulated 
in the following judgment, rendered by the parish judge. 

“ The court, after carefully weighing the evidence and the 
arguments of counsel, considering : 

Ist. That it is in evidence, that the defect which has 
been the cause of the falling down of the wall of the house 
sold by the defendants, Gray, Durrive & Co., to plaintiff, 
existed at the time of the sale, and in fact, that it was a 
vice in the construction of said wall. 

9d. That the vice was not an apparent one, but, on the 
contrary, is proven to have been concealed by means of planks 
laid against the wall. 

$d. That the vice appears to have existed to the know- 
ledge of the defendants, Gray, Durrive & Co., who did not 
declare it to the plaintiff in their bill of sale. 

4th. That the action for a diminution of price, lies in a 


‘ease like the present, inasmuch as the vice complained of 


was one inherent in the thing sold, and not a casual or 
transient evil ‘or inconvenience, and therefore comes well 
within the purview of the 2519th article of the Louisiana 
Code. 

5th. That the grounds just stated, as establishing the 
liability of the original defendants, Gray, Durrive & Co., 
to plaintiff, likewise exist according to the evidence, to 
render the defendants in warranty, Haines & Geddes, liable 
to said original defendants, Gray, Durrive & Co. 

6th. That the plea of prescription set up by Haines & 
Geddes cannot avail them, inasmuch as it is in evidence, 
that they knew of the vice of the wall, and-did not declare it.. 
Louisiana Code, 2524. 

7th. That it is admitted by all parties, that the walls 
and other works, which have been rendered necessary, in 
order to remedy the accident occasioned by the defect, 
73 
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Easterx Dist. in the construction of the house, cost three thousand gix . 

February, \857- hundred dollars.” 

peanmas = Judgment for this sum was rendered in favor of the plain. 

crarerat, tiff against the defendants, and in favor of the latter against 
the warrantors. The defendants and warrantors appealed, 
























Pichot, for the plaintiff. 
Hoa, for the defendants. 


Worthington, for the warrantors, opposed a recovery : 

1. Because there is no cause of action laid in the 
petition, to entitle the plaintiffs to recover. 

2. Because the testimony shows that there was no such 
redhibitory defect in the thing sold, as will entitle the 
plaintiff to judgment. 

3. Prescription applies, when all parties are equally 
informed of the condition of the object of sale. 


Bullard, J., delivered the opinion of the court. 


The plaintiff claims of the original defendants, as. his 
vendors and warrantors, a diminution of price of a house 
purchased from them, on account of a latent defect in one of 
the walls, in. consequence of which it is alledged the house 
fell. The original defendants cited in as warrantors, their 
vendors, Haines & Geddes, and all the parties are before 
this court, by an appeal from a judgment, condemning Gray, 
Durrive & Co. to pay the costs of repair, and Haines & 
Geddes to re-imburse to them that amount, with the costs 
of suit. 

dieting, The counsel of Haines and Geddes contends, that the 
that the —— court below erred: Ist, because there is no cause of action 
@nti anid’ to (He... . ae , ia at 
plaintiff ahouse, laid in the petition, to entitle the plaintiff to recover, 
with wutanty, 2d, because the testimony shows that there was no such 
of it had fallen redhibitory defect in the thing sold, as will entitle the 
in ruins, on ac- anes : ee : 
count of the bad- plaintiff to judgment: 3d, prescription applies, when all 


— ets Patties were equally informed of the condition of the object 
of sale. 
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I. The petition alleges, that the defendants sold the house Easreun Disr. 
with full warranty, and that a part of it had fallen in February, 1897. 
ruins, on account of the badness of its construction. Taking 5: ,nwas 


these allegations as true, it appears to us a cause of action euaik ae ial 
is set forth, and that the plaintiff would be entitled to forth a cause of 
recover, unless ii should appear either that the defect of the (¢777,Sumeient 


wall had been declared at the time, or that it was apparent. "rery. 
j * Pilla ere there is 

II. The evidence satisfies us, as it did the court of the a aon re the 
first instance, that there was a defect in the wall, which which Fagin 


entitles the plaintiff at least to a diminution of price. That ¢lvsd,sndisnot 
defect was not declared at the time of sale, and in the — will be 

® . entit t - 
absence of all proof of any fortuitous event or extraordinary a ft os 


. $ : ee price, propor- 
cause, we think the court was warranted in conclusion that Prt, | Propor- 


the house fell in consequence of that defect. The defect jury sustained, if 
: soon after the 
is shown not to have been apparent, but was concealed by sate the walls fall 


i j ; in ruins 
planks, and the insufficiency of the foundation was not 7" 4 or 
obvious. a house cannot 

eer i invoke prescri 
III. The plea of prescription cannot avail the warrantors. ¢jon caied os 


: oat A - action, Which 
Haines & Geddes, it is shown, were informed of the pro- Stn ten 


 pable insufficiency of the wall, which was an old one, to a diminution in , 


aaran i ¥ rice, on account 
sustain the new building which was erected upon it. The bf the defeetive- 


. : : as ness of the wall, + 
atchitect communicated to them his opinion to that effect, Wye ine vies 


but they persisted in their plan, and when selling, they bey spe - 
‘ P aie em, bu 
failed to disclose the defect. Louisiana Code, 2512. they failed to 


: oo disclose to their 
The court below adopted, in our opinion, a correct \ovace. 


standard in diminishing the price, to wit: the costs of _ The. correct 
: standard by 
repair. which to ascer- 


bd . . e . th di . = 
Gray, Durrive & Co., in their answer, claim damages = of piles, fe 


against the appellants for a frivolous appeal; although, we ‘he css of re 


. . . . r. 
think they have no just cause of complaint, and are satisfied _ Damagesfora 


‘ : frivol al 
with the judgment, yet the case is novel, and their counsel ij ane 


has presented their views of their legal rights, with so much et ae 


ingenuity and plausibility, that we cannot suppose their sole stances of the 
. : : pase, it te) 
object in prosecuting the appeal was delay. ps tk the 


sole object in ap- 
< pealing, was 
It is, therefore, ordered, adjudged and decreed, that the delay. 


judgment of the District Court be affirmed, with costs. 
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RIKER 


vs. 
HIS CREDITORS. RIKER US. HIS CREDITORS. 



























APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 
‘ 


The Code of Practice, article 582, authorizes service of citation to be made 
on the attorney of the appellee, solely in cases when the latter resides out 
of the state. aieils 


Absence from the state, of the appellee, does not authorize service of citation 


of appeal on his attorney. 


The attorney, appointed to represent the absent creditors 
in this case, took an appeal from a judgment of the District 
Court, dismissing his opposition to the proceedings of the 
insolvent and the creditors before the notary. 

The service of citation of appeal was made on the appellee, 
“by handing the same to H. Potts, Esq., his attorney, he 
(Riker) being absent from the state.” 


Potts, for the insolvent and appellee, moved to dismiss the 
appeal, on the ground that the citation was illegally served, 


Jackson, for the absent creditors, contended, that the insol- 
vent had left the state, and no other service could be made 
than that stated in the sheriff’s return. 

2. The opposition should be sustained. Riker being a . 

The Code of debtor in actual custody, could not take the benefit of the 


: ge insolvent laws, relating to voluntary surrenders. See act of 


service of cita- 1817, section 1. 2 Moreau’s Digest, 424. 
tion to be made 
on the attorney 


of the appellee, Martin, J., delivered the opinion of the court. 
solely in cases . 


when the latter Si in® . 
siitdoe oni the The dismissal of the appeal is prayed for, on account of the 
state. irregularity of the service of the citation. The sheriff’s re- 


Absence fi = ; , : 
the state, of the turn is, “served on N. M. Riker, by handing a copy of cita- 


ss ype PR og tion to H. Potts, Esq., his attorney, he being absent from the 
service of cita- state.” The Code of Practice, 582, authorizes the service 
tion of appeal on , 

hisattorney. On the attorney, solely in cases in which the appellee resides 
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out of the state. Absence does not authorize it, when the pisraw Dist. 

party does not reside out of the state, for then, a copy of the February, 1837. 

citation must be left at his domicil ; and it cannot be legally —_saunacox 
vs 





served on the attorney, or left at his domicil. aas'enitiin 
The appeal, therefore, must be dismissed. TOW-BOAP CO. 
nade as 
out ‘ 
ition BARRAGON 0S. LOUISIANA STEAM TOW-BOAT COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
- : A tow-boat will not be liable for injury sustained by the collision of two 
irict ships she was about taking in tow, when the fault was in the manner the 
the crew of one of the ships, which was dropping down stream, executed the 
maneuvre, and when the tow-boat was incapable of preventing the 
lee, accident. 
he 
The plaintiff alleges, that. in July, 1835, the brig Fenix 
being ready for sea, engaged the defendant’s tow-boat, the 
the Whale, to take her to the Balize; that said boat ordered a 
ed. large ship, (Girard,) lying two tiers above the brig, to drop 
down, and take place on the larboard side of the tow-boat, 
sol- and that, while performing this manceuvre, the ship and 
ade steam-boat not having taken, in time, sufficient measures to 
check and make fast the Girard, the latter vessel fell astern 
ga. of her, and finally drove broadside against the Fenix, and done 
the her great injury, to the amount of four hundred and ninety- 
tof eight dollars and seventy-seven cents, for which he alleges 
the defendants are liable, and for which he prays judgment. 
The defendants admitted their corporate capacity, as 
alleged, and that they were the owners of the tow-boat 
the Whale, at the time of the alleged accident; but deny all 
| Te the other allegations, and especially any liability, &c. 
ita- Upon these pleadings and issues, the parties went to trial 
the _ before the court. A survey of the vessel, by the port war- 
vice dens, was had, and their report produced in evidence. Tes- 


timony was produced, showing the manner of the collision 
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Eastrax Dist. between the two vessels, from all of which the district judge 
February, 1837, concluded, that the accident, and injury sustained, was not 
pannacon by the fault of the defendants. Judgment being rendered in 
ta cream their favor, the plaintiff appealed. 
TOW-BOAT CO. 


Canon, for the plaintiff. 


G. B. Duncan, contra. 


Bullard, J., delivered the opinion of the court. 

This case has been submitted to us without argument on 
either side. It is an action for damages, alleged to have 
been occasioned by the fault of the defendants’ agent, while 
in the performance of a contract to tow a brig, belonging to 
the plaintiff, from the port of New-Orleans to the Balize, 
The immediate cause of the damage appears to have been 
this: The ship Girard, which was to have been towed at 
the same time, while dropping down stream to get abreast of 
the brig, which had been placed a tier or two below, tooka 
sudden sheer, and ran foul of the Fenix. The tow-boat had 

Atow-boat will at first started to bring down the Girard, by force of steam; 
not be liable for but, from an impression that she was aground, it was con- 


injurs sustained 


—— bo mpray cluded to adopt a different course, and the Girard was 
was about taking ordered to drop down stream, along side of the Fenix. This 
apy ihe change of mancuvre cannot, in our opinion, be imputed to 


mannerthecrew the defendants, as a fault for which they are liable in 
of one of the 


ships, which was damages, inasmuch as it appears to be quite common, and 
dropping down . ‘ 
stream,executed considered safe, to drop vessels down under such circum. 
aed ha the stances. The fault seems to have been in the manner in 
peat - in- which the mancuvre was execated by the crew of the 
capa ire- ° “ 

vonlog *" Pine Girard, at a time when the steam-boat was incapable of pre- 
accident. venting the accident. We, therefore, concur with the court 


below, in the conclusion that the defendants are not liable. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


MARLATT US. LEVEE STEAM COTTON PRESS COMPANY. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A company or corporation, can only act through its president or other 
agents appointed, and its acts or duties which it undertakes to perform, 
are those of the company itself. 

Where a contract was made with the president or agent of an incorporated 
company td unload a boat, and she was taken possession of by the 
slaves of the company and sunk soon after, the latter will be liable for 
the injury or loss, unless they prove it was the result of some event or 
accident, not within their control. 

The proof of agency of an incorporated company, may be made by parole, 

“when the witness swears he contracted with the president of the com- 
pany by name; and he is not asked the ground of his knowledge, that this 

" person was the president or agent ; and there was no exception to this 
proof by parole, on the ground, that the authority of this agent.ought to 
have been proven by writing, as a company could not appoint an agent 


by parole. 


This is an action to recover from the defendants: the 
sum of seven hundred and fifty-four dollars and thirty- 
seven cents, the value of a boat load of coal, which is 
alleged to have been sunk and lost through their negligence. 

The plaintiff alleges, that his agent contracted with the 
president of the Levee Cotton Press Company, to have a 
boat load of coal unloaded, for the price of forty dollars, and 
which was then lying at the levee, opposite the cotton press ; 
that said boat was delivered into the care and custody of 


‘the agents of said company, but owing to their neglect and 


carelessness, the boat sunk at night in the Mississippi, and 
both it and the cargo were totally lost, and for which the 
defendants are liable. He prays judgment for the sum of 
seven hundred and fifty-four dollars and thirty-seven cents, 
as the value of said boat, cargo and two cables. 

The defendants pleaded a general denial. 
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CASES IN THE SUPREME COURT 


Easterx Dist. Upon these pleading and issues, the cause was tried by 
February, 1837. a jury. 


G. Marlatt, plaintiff’s witness and brother, deposed, that 
he acted as agent of his brother, in the spring of 1835, and 


corronrressco delivered the boat load of coal in question to the defendants, 


by agreement with their agent, Mr. Lepretre, the president 
of the company, to have it unloaded for forty dollars, 
The hands or slaves of the cotton press took charge of the 
boat, and while they had her in charge, she sunk. The 
plaintiff had made an agreement to deliver the coal to the 
defendants at fifty-six and a quarter cents per barrel, and 
that there were one thousand three hundred and fifty barrels 
in the boat when she sunk. The boat was worth tea 
dollars, and two cables fifteen dollars each. After deduct 
ing forty dollars, the price of unloading, the nett amount 
of the plaintiff’s claim was seven hundred and fifty-four 
dollars, for which he had a verdict and judgment. . The 
defendants appealed. 


Carter, for the plaintiff. 


1. The testimony shows that the coal lost was intended 
for the use of the cotton press, to be used for their steam 
engines. The proof is positive, that the defendants, through 
their agent, the president of the company, agreed with the 
plaintiff's agent to unload the boat load of coal for forty 
dollars. 

2. There is proof of delivery of the property to the 
defendants, and proof of its loss. 

3. The part of the article 2299 of the Louisiana Code, 
upon which the defendant relies, which exempts principals 
from the consequences of the acts of their agents, which 
they could not prevent, is not applicable to this case, 
because the defendants have not shown that the loss, for 
which the plaintiff seeks to recover against them, was 
suffered under such circumstances, that they could not 
have prevented it. They have furnished no evidence to 
enable them to claim the benefit of the exception to the 











ed by 


> that 
, and 
lants, 
ident 
llars, 
the 

The 


» and 


the 


the 








OF THE STATE OF LOUISIANA. 585 


general principle ,of law, invoked from the article of the Easrmaw Dist. 

Louisiana Code, referred to. February, 1887. 
4. The verdict of the jury, and the judgment of the court ~ \inarr 

below, is in conformity to law, and the evidence given in ve. 


LEVEE STEAM 
the case. COTTON PRESS CO 


Hoa, contra, contented that the judgment should be 
reversed, first, because the loss suffered by the plaintiff in 
this case, was not proved to be the result of any fault or 
negligence, on the part of these appellants. 

2. That the Levee Steam Cotton Press Company, cannot 
be made responsible for the acts of its agent, because it was 
not proved that such acts might have been prevented by the 
company, and that said company have not prevented 
them. Louisiana Code, article 2299. 8 Martin, N. S., 503. 
5 Louisiana Reports, 463. 


Martin, J., delivered the opinion of the court. 

The petition charges, that the defendants contracted with 
the plaintiffs’ agent to unload a boat load of coal, for a fixed 
price; that the boat was, for that purpose, delivered into 
their care and custody; and that through their carelessness 


and neglect, the boat and coal were sunk and destroyed, 


wherefore he prayed for damages. 

The defendants pleaded the general issue. There was a 
verdict and judgment against them, and they appealed. 

Our attention is first drawn to a bill of exceptions to the 
charge of the court, instructing the jury, that, if they be- 


- lieved that the defendants engaged, or contracted, as agents 


of the plaintiff, to take charge of, and unload the boat, and 
that it was delivered into the charge of the defendants, it is 
not necessary for plaintiff positively to prove negligence, but, 4 company or 


after showing a delivery of the boat, it is incumbent on the ©orporation, can 
only act through 


defendants to show that the boat was not lost through any its president or 


: : +s . th ent 
negligence on their part. That the Louisiana Code, article pointed’ and ite 


2299, was the law of the land; but that the part of the ar- *ts or duties 
which it under- 


ticle which exempts principals from the consequences of the takestoperform, 
F s are those of the 
acts of their agents, which they could not prevent, was con- company itself. 


74 
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Eastern Dist. trary to general principles, and had, probably, been inserted 
February, 1837. inadvertently ; but that the court did not think this article 
mantarr  2@PPplied to the present case, because, no company can act, 


v8. except through its president or other agents ; and in acts of 
FAM a , 2 obits 
cba ran ce thie kind, the president, or other appointed administrator 


of the company, is the company itself, to all intents and 
purposes. 


It does not appear to us that the charge is an erroneous 
ae t concur in the opinion expre 
Where acon- 00@ although we do no Pp pressed 


tract was made therein, that the article of the Code referred to, was inserted 
with the presi- . 
dent or agent of inadvertently, 


an og Orthe merits, the defendants, and appellant’s counsel has 
compaay to un- : 
leads boat, and urged, that the loss was not proved to be the result of any 


h » 
ales of bp fault in the defendants. 


5 adie the That the defendants were not liable, because it was not 
mpany an : 

sunk soon after, proven, that the loss might have been prevented by them, 
t i . . 

Hable for the int and that they did not prevent it. 


a7 yo u- _ It is in evidence that the boat was taken possession of by 
*ss they prove i : 

was the result of the slaves of the defendants, after the contract made with 
ceident not their agent, and by his order. The jury, therefore, correctly 


a their concluded, under the charge of the court, that the defendants 


The proof of were liable, unless they prove that the loss was the result of 
agency of an in- roe : ] 
corporated com- Some eVent, not within their control. 
pany, may be With equal correctness, and under the direction of the 
made by parole, — : “ : 
when the witness judge, the jury disregarded the second point of defence. In 
s h - ‘ er 
tracted with the the argument befote us, it was urged, that the plaintiff must 


- aa ” ~ fail, because he has not proven the authority of the person 
name ; andheis who acted in behalf of the defendants in making the contract 
not asked the ‘ eT 

ground of his On Which the suit is brought. 


knowledge, that : rT a * 
this some va, The witness, who was the agent of the plaintiff in making 


the president or the contract, has sworn that he made it with the agent of 
agent ; and there : 4 he 
wasnoexception the defendants, to wit: Mr. Lepretre, the president of t 


ade proof *Y company. No attempt was made, by a cross-examination, 


— or ps to cause the witness to state the grounds of his knowledge of 
agent ought to the agency of the person he contracted with. Neither was 
nage hen any exception made to the proof of this agency by parole, on 
wy, a Sarge the ground that the authority of this agent, ought to have 
agent by parole. been proven by writing, as a company could not appoint an 
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agent by parole. It is also proven, that after this contract, Easrsux Disr. 
the boat was taken possession of by the slaves of the defend- February, 1837. 
ants, and it must be presumed, with the consent of the ici’ mans 
























person to whom the defendants have committed the charge ea 
of those slaves. EXECUTOR ET AL, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


_M‘NEILL’S HEIRS US. ELKINS’ EXECUTOR ET AL. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The Court of Probates is the proper tribunal, before which to institute all 
suits for demands against a succession, in the course of administration. 

So, where the creditors of an insolvent, set up claims against the estate of 
a deceased syndic, alleging that property of the ceding debtor came into 
his hands, and remains unaccounted for, the Court of Probates is bound 
to take cognizance of the claim, and prevent the funds of the succession 
from being paid over, or taken from its jurisdiction, until the demand is - 


litigated. 


The plaintiffs allege, that they are the legal heirs of 
Joseph M‘Neill, deceased, who was a creditor of one Edward 
Brooks, of the city of New-Orleans, who made a surrender 
of his property, for the benefit of all his creditors, in the 
year 1813, and that John Poultney, Samuel Elkins, and 
Maunsel White, were appointed syndics. That Poultney 
died soon after, and Elkins died in 1835, leaving his 
estate principally to legatees, residing out of the state, who 
have sent an agent, duly authorized, to receive the same from 
his executor. The plaintiffs further allege, that said Elkins, 
in his lifetime, at sundry times, did receive and collect, in 
his capacity of syndic, large sums of money, belonging to 
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Eastern Dist. the estate of said Brooks, amounting to more than ten 
February, 1837; thousand dollars, and has never rendered any account of 
m‘neriu’s ners Dis syndicship, or filed any tableau of distribution of the » 


vs. 
ELKINS’ 


funds of said estate. They allege, that the property and 


zxecutoreTat. effects of Elkins’ succession has been sold, and they are 


apprehensive, that the proceeds will be carried out of the 
state. They, therefore, pray, that the executor of Elking 
succession, and the agent of his legatees, be ordered to 
render an account of, the syndicship, &c., and pay over any 
sum that may belong to Brooks’ estate, to them and’ the 
other creditors; and finally, that the executor and agent be 
ordered not to deliver, or pay any funds or other effects of 
said succession, until they give security, in an amount 
sufficient to cover any sum which may be found due to the 
creditors of Brooks’ insolvent estate. 

The executor pleaded, that he was ignorant of the matters 
seth forth in the petition, and required strict and legal 
proof thereof; and further averred, that he had filed his 
account as executor, and this proceeding should have been 
commenced by way of opposition thereto. 

The counsel for the agent, pleaded an exception, that by 
the plaintiff’s own showing, he could not maintain his suit, 
because there were other syndics, who should have been 
made co-defendants, before any responsibity would attach to 
Elkins. 

They further excepted to the jurisdiction of the Probate 
Court. Upon these pleadings and issues, the case was tried 
before the court. The judge of Probates, considering that 
no tableau had ever been filed by the syndics of Brooks’ 
creditors, and the concurso still pending before the District 
Court, he had no authority to interfere. Judgment was 
rendered, dismissing the petition, and the plaintiffs appealed. 


Conrad, for the plaintiffs, insisted, that the judgment of 
the Court of Probates was erroneous, and must be reversed. 


Worthington, for the agent of Elkins’ legatees, maintained 
that the Probate Court had no jurisdiction of the case, first, 
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because the plaintiffs do not show that they are creditors Easrerx Disr. 


of the estate of Samuel Elkins, in the sense required by the Feéruary, 1897. 
Code of Practice, to confer jurisdiction. M‘NEILL’S HEIRS 
9, This court has no authority to order an account by — ayxrws? 
one, or all of the syndics of the insolvent estate, of which ***cuTon xrat. 
the plaintiffs claim to be creditors. : 

3. That this court could not homologate the aecount of 
the syndics, if it were presented, having no power over the 
concurso, which is still pending in the District Court. 


Strawbridge, for the executor. 


Martin, J., delivered the opinion of the court. 

The plaintiffs state that their ancestor was creditor of 
Brooks, who made a cession of goods, on which Elkins was 
appointed syndic, and in that capacity received a large sum 
of money, which, at his death, remained unaccounted for 
in his hands. They pray that the executor may file an 
account of thes syndicship, and pay over to the creditors of 


Brooks the balance due them by the testator ; and that in 


the meanwhile, the executor be enjoined from paying over 
the proceeds of the succession to the heirs, until they shall 
have given security, &c. 
The defendants filed an exception to the jurisdiction of 
the court, which was sustained, and the plaintiffs appealed. 
The judge of probates, was of opinion that as Brooks’ 
; ey , The Court of 
syndic had never filed any tableau, and the dividend coming probates is the 
to the plaintiffs is uncertain, the plaintiffs. had no claim. Proper ne 


. . i : efore which, to 
This may be correct, and may authorize after a hearing,, institute all suits 


a judgment against the plaintiffs, but it cannot authorize the against sonia 
Court of Probates, in declining to take cognizance of the Sot. & on 
case. The counsel for the appellees, has likened this case nistration. 

to one in the federal courts, in which the plaintiff must 

show his capacity of suing in that court, and the defendants’ 

liability to be sued therein; and when this is not shown, 

the plea to the jurisdiction will be sustained. He has 

urged, that the Court of, Probates, being like the federal 


court, a court of limited jurisdiction, the plaintiff must 
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Eastrnw Dist. show his capacity of suing there, to wit: that he is a 
February, 1887. creditor of the estate; and that in the present case, 
x‘xznu’s nerrs the plaintiffs have only shown that their ancestor wag 


tats  & creditor of Brooks, not of Elkins. The plaintifs 
ExgcuTorR ETAL. show, indeed, that their ancestor was a creditor of Br 


So, where! the 2nd that the estate of the latter passed into the hands of 


ee zh = Elkins, and remained in his hands unaccounted for, 
claims | against They, therefore, have an interest, in common with the 
deceased syndic, Other creditors of Brooks, in having the property surrendered, 
mn a - yw in the hands of Elkins, at his death, separated from his 
ceding debtor private property, and to prevent the surrender of it 


Sean —- ms to the heirs of Elkins, who reside abroad, until they, or their 


— forte agent, give security for its forthcoming. The plaintiffs, 
Court of Pro- therefore, properly applied to the Court of Probates, before 


bates is bound j j 
to take cogni- Whom alone the executor was suable, in order that cautionary 


zance of the measures might be taken for the protection of their rights, 
claim, and pre- : : sini 
vent the funds [t is useless for us now to inquire into the nature and extent 


f th : : 
bus tie oa of the relief, to which they are entitled, nor whether they 


edi ae may be required to make other persons parties; it suffices 
diction, until the that the Court of Probates is the proper, indeed the only 
demand is liti- 
gated. 


court, in which the relief they seek may be obtained, to 
authorize the conclusion that that court cannot decline to 
take cognizance of the case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates, be annulled, avoided and 
reversed, the exception to its jurisdiction be overruled, and 
the case remanded for further proceedings according to law ; 
the defendants and appellees paying costs in this court, 
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MANY WS. PARMLY. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
. NEW-ORLEANS. 


Where the testimony is contradictory, on mere questions of fact, the verdict 


of the jury, when it is not apparently erroneous, will not be disturbed. 


(aw BB * ene eS So 


,-.< 
- 


This is an action against the defendant, for the sum of 
four hundred and thirty-one dollars, which is claimed as a 
balance on a written contract for carpenter’s work, and 
for extra work done on a house. The plaintiff alleges, that 
this sum is actually due to him, and that the defendant re- 
fuses to pay him, for which he: prays judgment, with the 
builder’s privilege on the house, &c. 

The defendant admitted his written contract with the 
plaintiff, but averred, that the work which the latter con- 
tracted to do, was performed so unskilfully that he has 
suffered loss, having already paid the plaintiff a large sum, 
much more than the work done was worth. He denies that 
there was any extra work done. He claims five hundred 
dollars damages, in reconvention, and prays that the 
plaintiff’s demand be rejected. 

Upon this issue the cause was submitted to a jury, with 
the testimony introduced on both sides. A verdict was re- 
, returned, allowing the plaintiff four hundred and twenty-one 
dollars, and from judgment rendered thereon the defendant 
appealed. 


i A i | | ol 


= FS 4 





Roselius, for the plaintiff. 
Chinn, for the defendant. 


Martin, J., delivered the opinion of the court. 


. The defendant resisted the plaintiff’s claim for work and 
labor done on his house, on an allegation of its having been 
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Eastern Dist. 


February, 1857. 


ARNOUS, 
TuTon, &c. 
vs. 
LESASSIER. 


Where the tes- 
timony is con- 
tradictory, on 
mere questious 
of fact, the ver- 
dict of the jury, 
when it is not 
apparently erro- 
neous, will not 
be disturbed. 
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so unskilfully executed that it is of no value. The plaintift 
had a verdict and judgment, and the defendant appealed, 

The case appears to us to turn on a single question of fact, 
to wit: whether the matter pleaded in defence has been 
established. No question of law is presented fot oy 
consideration. 

The testimony is somewhat contradictory. The jury, 
however, have come to the conclusion, that the defendant 
has failed to establish his defence. On a close examination 
of the testimony, it does not appear to us that the jury erred, 


It is, therefore, ordered, adjudged and decreed that the 
judgment of the Parish Court be affirmed, with costs. 


ARNOUS, TUTOR, &C., vs. LESASSIER. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE JUDGE 
THEREOF PRESIDING. 


Where the defendant was capable of contracting, he cannot avail himself, 
when sued, of the incapacity of the other contracting parties, who were 
minors at the time, but seek to enforce the contract by their tutor. 

Where one of several heirs, takes a contract from another person, who had 
purchased the property from the succession, inherited by all the heirs, 
he will only be bound to pay to his co-heirs such sum, as the original 
contracting party was bound for, after allowing full credit for all 


payments and offsets. 


This is an action instituted by René Arnous, natural © 
tutor of his minor daughter, who inherits, in right of her 
deceased mother, Virginie Lesassier, who, with the defendant, - 
Timoleon Lesassier, and Luke Lesassier, a minor, are the 
three sole heirs of Madame Rivas, deceased, their common 
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mother; to recover from the defendant one third of the asrsrw Dist. 
price due on a plantation, purchased originally from Madame ¥ervary, 1837. 


Rivas’ succession, by one Elbert Woodward. 

The pleadings and facts of this. case are so fully set out 
in the opinion of the court, delivered by judge Bullard, that 
it is unnecessary to repeat them. 

The district judge estimated the one third part, which 
was coming to the plaintiff, as one of the three heirs, on 
account of the sale of the plantation in question, at six 
thousand two hundred and forty-five dollars, with interest 
&c., and rendered judgment in her favor, against the 
defendant, for that sum. The latter appealed. 


Davis, for the plaintiff. 


Stacy and Labauwve, contra. 


Bullard, Jy delivered the opinion of the court. 


The facts, as exhibited in the record in this case, are, that 
the plaintiff’s minor daughter, the defendant, Timoleon Le- 
sassier, and his brother Luke, who is a minor, are the heirs at 
law of Matilda Rivas. That at the sale of the property be- 
longing to the estate, a plantation, in the parish of Iberville, 
was purchased by one Woodward, for thirty-five thousand 
one hundred and. ten dollars, payable in four annual instal- 
ments, with a reservation of mortgage on the land, and for 
better security, he also mortgaged certain slaves. It appears, 
that he paid eighteen thousand five hundred and ninety-eight 
dollars on account of the price; and having been evicted of 
a part of the land,:in an action brought against him by one 
Camp, he recovered a judgment, in warranty, against the 
heirs, for ten thousand six hundred dollars, leaving a balance 
due to the heirs, of five thousand nine hundred and twelve 
dollars, besides interest. On the 27th of January, 1835, 
Woodward and the heirs, the minors being represented by 
their tutor, and Lesassier, in his own right, being of age, 
entered into a contract under private signature, afterwards 
duly recorded in the parish of fberville, by which it was 
75 
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Eastern Dist. agreed and stipulated, that. Woodward sold arid conveyed to 
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February, 1857. 'Timoleon Lesassier, the tract of land in question, with. itg 


ARNOUS, 
TUTOR, &c. 
; v8. 
LESASSTER. 





improvements, for the price of eighteen thousand five hup. 
dred and ninety-eight dollars, payable in three annual instal. 
ments, with mortgage on the property. For further con. 
sideration of the sale, Lesassier, in his personal capacity, and — 
Arnous, in his own right, and as natural tutor of his daughter 
and Luke Lesassier, in his own person, expressly agree with 
Woodward, that the succession sale and adjudication of the 
plantation, remain cancelled, rescinded and annulled, and 
Woodward released from all liability whatever. The last 
clause of this contract is in the following terms: ‘ The fore. 
going act of sale being expressly intended and understood ag 
a rescision.of said succession sale, adjudication and deed 
thereon predicated, as a taking back of the property by and 
on the part of the above parties of the first part, as heirs and 
legal representatives of said Matilda Rivas, and in their 
personal capacities, and the mortgage for thirty-five thousand 
one hundred and ten dollars on the negroes of Elbert Wood. 
ward, &c., is hereby released, cancelled and discharged.” 
On the 2ist of February, 1835, the same parties went’ 
before a notary public, and entered into a more formal agree. 
ment in the nature of a transaction or compromise, for the 
purpose of putting an end to, and preventing, all litigation 
and difference between them. This contract embraces, in 
the first place, a preliminary statement of facts, admitted by 
the parties, in which are recited the purchase of the land by 
Woodward, the payment of eighteen thousand five hundred 
and ninety-eight dollars, in principal and interest, the evic- 
tion of a part of the land above mentioned, and the judgment 


‘recovered by Woodward against the heirs, for ten thousand 


six hundred dollars. The agreement then states, that Wood- 
ward proposes a compromise on the following basis, to wit: 
That he sells and conveys to Timoleon Lesassier, the said 
plantation, upon the conditions that Lesassier should put 
himself in the place and stead of said Woodward, as tothe — 
payment of all sums of money due, or to be paid to the co- 
heirs, on account of the price of the plantation ; that Wood- 
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ward be discharged from all liability, and the mortgage on Easreuw Disr. 
his property be cancelled. That Lesassier should refund Fedrwary, 1857. 


ihe sum already paid, in three annual instalments ; and that 
on this being complied with, Woodward would abandon the 
judgment obtained against the heirs, and pay another judg- 
ment of six hundred dollars, rebiered by Camp; and finally, 
that Woodward had, previously, by act, under private signa- 
ture, dated January 27, 1835, sold and conveyed to Timoleon 
Lesassier, the aforesaid plantation, with its appurtenances. 
The heirs declare that they accept this proposition ; they ré- 
leased Woodward from all further responsibility, and he 
renounces, abandons and releases the judgment. The last 
article of this contract declares, that, ‘between the persons 


composing the party of the second part, it is well understood 


by and between the said Timoleon Lesassier and René 
Arnous, that the said Timoleon Lesassier, in purchasing the 
said plantation from the party of the first part, he comes 
under all the liabilities to pay the price thereof, in the same 
manner said Woodward became subject to, at tite purchase 
thereof as aforesaid.” 

This suit is brought by one of the co-heirs, to recover of 
Lesassier, her share of the original price of the tract of land, 
as assumed to be paid by the latter, and to maintain her right 
of mortgage and vendor’s privilege. 

The defendant, in his answer, alleges, that the private act 
of the 27th January, 1835, so far as it relates to the interest 
of the plaintiff, is null and void, unless the same shall be 


tatified by her, on attaining the age of majority. That the | 


succession sale could not be legally cancelled, and the pro- 
perty be reinvested in the heirs without the authorization of 
the judge upon the advice of a family meeting. He further 
avers, that the act did not constitute a sale to him, but was 


‘intended t6 reinvest said-property in the succession, and that 


the subsequent authentic act was a nullity, inasmuch as the 
property had already been reinvested in the succession, and 
could not, legally, be sold to the respondent; and that the 
contract is not binding on the plaintiff’s pupil. He denies 
that he has any title to the property, except as one of the 
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ARNOUS, 
TuTon, &e. 

v8. . 
LESASSIER. 
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Eastern Dist. heirs. Finally, he denies that he has received a good 
February, 1837. and valid title ; avers that he is in danger of eviction, ang 
arNous, prays that basi may be authorized to retain the price, until 
a = the plaintiff makes him a complete and perfect pa and 

“ESASSTER. — secures him from all danger of eviction. 

It is clear, that the defendant was not without capedlil to 
purchase, and that Woodward, the owner under the former 
adjudication, was capable of selling. As between them the 
contract, under private signature, amounts to a, sale, fora 
specific price, a part of which the vendee engages to pay to 
Woodward, and a part to the heirs. One clause in the con. 
tract appears a little obscure; and might be construed to 
mean, that, although in relation to Woodward, Lesassier 
was to be considered as the purchaser, and alone bound to 
refund the part of the price already paid; yet, as between 
the heirs themselves, the contract should be regarded as a 
rescision of the succession sale, leaving the property as if no 
such sale had taken place. And yet, Woodward does not 
sell to the heirs generally, nor do they come under any obii- 
gation to pay any part of the price, except by implication, 
If this contract stood alone, perhaps such would be its effect 
between the heirs themselves. But the subsequent authentic 
act contains a clause, assented to by Lesassier, wholly incon- 
sistent, it appears to us, with such a pretension. It is exe 
pressly agreed, that Lesassier, in making this purchase, 
comes under all the liabilities to pay the price which Wood.’ 
ward was under, in virtue of the first sale; that is to say, he 
engages to pay the balance due on the first purchase. 

But it is contended, that these contracts are null and void, 

Where the because the defendant’s.co-heirs were minors, and incapable 
iapeble of ome: was of validly entering into such a contract, without the advice 
traeting, he can- of a family meeting, and the authority of the judge. - We 
bot avail himself concur in the view taken by the district judge, of this part of 


when sued, of © 


_ ——y wa the defence, that the defendant, who was capable of binding 
tracting parties, himself, cannot avail himself of the incapacity of the other 


h 
he gegen contracting parties. Such is the positive doctrine of the 


seek to enforce j . ist 
ie caatunat by Code, often recognized by this court. _ Louisiana Code, 


. > their tutor.) article 1785. 6 Louisiana Reporis, 231. 
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» dollars, with interest at ten per cent., from April Ist, 1833, 








OF THE STATE OF LOUISIANA. 597 


In endeavoring to ascertain the amount due by Woodward Fusrzaw Orsr: 
to the heirs, at the time of his sale to the defendant, it must February, 1857. 
not be forgotten that he had already paid eighteen thousand —anxois, 
five hundred and ninety-eight dollars, and he had ajudgment 7°™% &e. 
for ten thousand six. hundred dollars, which was a legal ussassmr. 
offset for that further amount, leaving a balance of five 
thousand nine hundred and twelve dollars, with interest, 


according to the original contract. That is the only amount - 


_ which the heirs, collectively, could have recovered from 


Woodward ; and the plaintiff is entitled to one-third. The 
defendant is entitled to a credit for that amount, because, by 
the contract, he takes the place of Woodward; and as he 


gets but part of the land originally sold, it would be unjust 


that he should pay the whole price, without regard to the 
part, of which his vendor had been evicted. The District 
Court appears to have taken a different view of the rights of where one of 
the parties, and to have adjudged to the plaintiff the whole several heirs 


tract 
amount of the balance supposed to be due her by the succes- fron enatie 


sion of her mother. But, it appears to us, she can recover seme = 


in this action, only so much as the defendant owes on his Property = 
purchase from Woodward, without regard to a general set- inherited by all 
tlement between the co-heirs. According to a fair,construc- oniy ee 


tion of the contracts, we consider, that twenty-nine thousand 1 tr Prom 


one hundred and ninety-eight dollars, of the original price, as the original 
had been extinguished, either by payments, or by compensa- possemremn Fg 


tion, consequent on the eviction, and that Lesassier owes the #er__allowin 


‘ ‘ full credit for al 
heirs a balance of five thousand nine hundred and twelve Payments and 
orsets, 


secured by the vendor’s privilege on the land; and the 
plaintiff must recover one-third. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided, and 
reversed ; and proceeding to give such judgment as, in our 
opinion, ought to have been rendered below, it is further 
adjudged and decreed, that the plaintiff recover of the 
defendant one thousand nine hundred and seventy dol- 
Jars and sixty-six cents, with interest at ten per cent., from 
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Exstenw Drsr. the Ist of April, 1833, and the costs of the District Court, 
February, 1857. with the privilege of vendor on the tract of land described in 


ROWLAND 
vs. 
PASCAL’S 
EXECUTOR. 





the petition, and that the plaintiff and appellee pay the costs 
of this appeal. 


ROWLAND US. PASCAL’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH AND CITY or 
NEW-ORLEANS. 


When there is nothing to show the character of the mandate, with which ~ 
an attorney is clothed, it will not be presumed that he had authority to 
receive service of citation. , 

If a defendant is a resident of the state, and is absent, service of citation is 
to be made by leaving it at his domicil. If he reside out of the state,a 
curator ad hoc should be appointed. 


This is an action on a promissory note, executed by one Paul 
Pascal, in the state of Virginia, the 2d of January, ‘1819, 
tc the plaintiff, for five hundred and thirty-three dollars. 
Suit was instituted in June, 1836. The plaintiff alleges, 
that Pascal, in his lifetime, and within five years, imme- 
diately before bringing this suit, acknowledged he owed 
the amount of the note sued on to the petitioner, and that 
the defendant, as his executor, refuses to pay the same. 
He, therefore, prays judgment for the amount thereof, with 
interest. 

Citation issued on the petition, and the sheriff made the 
following return of service: “Served a copy of the petition 
and citation, on George Strawbridge, Esq. attorney of Thos. 
Boudar, (the executor,) he being absent from the state.” 
No answer was filed. 
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Judgment being taken by default, the plaintiff proved Easrenx Disr. 
the execution of the note, and the rate of interest in Vir- February, 1857. 
ginia, and had the judgment made final. Thedefendant jowsaxp 
took an appeal therefrom. o. 

: EXECUTOR, 


Randall, for the plaintiff. 
Strawbridge, contra. ~ 


Martin, J., delivered the opinion of the court. 


The sheriff’s return shows, that the citation was served 
Where there 
on Strawbridge, the attorney of the defendant, who was is nothing to 


absent out of the state. No answer being made, a judg- oo 


ment, by default, was taken, and afterwards confirmed. 4#te, with which 
an attorney is 
The defendant appealed. 3 clothed, it’ will 


Nothing shows the character of the mandate, with which —— per ys 


thority to receive 
the attorney was clothed. It cannot be presumed, that he sendin af -aine 


had authority to receive citations. The defendant is stated tion. 


. rae f a defend 
tobe absent. If he be a resident of the state, the citation ‘inehion ten 


: oe . state, and is ab- 
should be left at his domicil ; if he reside out of the state, the an ean an 


appointment of a curator ad hoc, should have been provoked. citation is to be 
“made by leavin 

~“— it at his domieil. 

It is, therefore, ordered, adjudged and decreed, that the oa. —a 


judgment of the Court of. Probates be annulled, avoided and rator. ad hoc 
“54 "eather : . Should be ap- 
reversed, and that the petition be dismissed with costs in pointed. 


both courts. 
























PRINCIPAL MATTERS. 





ACTION. PAGE. 


1. In a possessory action, a plea in reconvention involving title, will be 
disregarded ;~but the right of the defendant in such cases, to attack the title 
of the plaintiff in a direct action, will be reserved. Yarborough vs. Palmer, 140 


2. Ina petitory action involving title to property, the pendency of or judg- 
¢ ment, in another suit between the same parties about the same matter, in 
the nature of a possessory action, cannot be pleaded as an exception. 
Palmér vs. Yarborough, 167 


3. The circumstance of the plaintiff, having proposed to take a less sum 
than that which he claims, to avoid a suit, and which was not accepted, does 
not preclude him from recovering the sum which he legally proves to be 
due to him, in an action for his whole claim....... Frieby vs. Chretien et al., 214 


4, It is an incontrovertible principle in law, that in a petitory action the 
plaintiff can only recover, on showing a valid title to the disputed premises 
I iiss onsen ‘n9usienl vabeemiduheente sodcctubeauiebile Sprigg et al. vs. Hooper, 350 


5. Where the defendant is in possession, and the plaintiff shows no title, 
DA CREE. SOOO CIE oa nn 0n ne anceritane <cnenecesieinibaenindiaiatn dana 2. 


6. Actions receive their character from the nature of the relief sought ; 
and an amendment, which alters the substance of the original demand, in 
this respect is inedmissible..............c.cceeeecececeseeeeesees Russell vs. Sprigg, 421 





7. In an action of lesion beyond moiety, the word imposition is technical, 
and does not amount to fraud, which authorizes the vendor to have the 
sale declared absolutely null and Void. .............ccccceccssecccscccccesccecceees ab. 


76 
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8.'So, in an action of lesicn outre moitié,in which it is alleged he 
vendee effected the sale and purchase by imposition, and an amended 
petition is offered, alleging fraud and false promises, it will be dissallowed, 
as changing the substance or nature of the original action...................+. ib. 


9. In a possessory action’ against a squatter on public land, by another 
squatter, who had’ been dispossessed, the jury are authorised to take the 
lines of the quarter section, including his improvements as the limits, 
having no other rule to ascertain and determine the extent of possession. 
Mansfield vs. Morris, 441 


10. In a possessory action, where the petition does not allege possession 
of a year, which alone would give a right of possession, no recovery can be 
Ne ag ecutss 2 sdifeameanscabuacaeussen Sprigg et al. vs. Bynum et al., 464 


11. Where the plaintiffs in a possessory action, found their claim to be 
restored to possession, on the ground of eviction by force, this fact is 
properly within the cognizance of the JUTY............cceccesseeecseseesssceeeseees 1d. 


11. In a petitory action, the defendant in possession who declines title 
and indicates the name of his lessor, may be dismissed, and the person 
claiming title, must be made a party..............ceeeeseseees Moore vs. Allain, 491 


12. The hypothecary action is a proceeding in rem against the mort- 
gaged property, which it follows as a real right, into whosesoever hands it 
may be found. The third person claiming it, must either give up the . 
property, or pay the debt for which it is bound..................ccsseceees ib. 


13. The occupant, or tenant of mortgaged property, is not liable for 
costs, in an hypothecary action. It isa proceeding in rem, and the property 
MUSE PAYoe..,.cecseccseeecnscessercessaeccsrarsseresasssaseeaseeeeaseeesstrersanebesensens 1b. ° 


14, It is not proper ground for a direct action of nullity against a 
judgment in the court, by which it was rendered that no law is referred to, 
or reasons adduced in its favor; and that it is rendered against the wife, 
on contracts entered into conjointly with her husband during marriage. 
These errors can only be examined on appeal. 
Chiasson et al. vs. Duplantier, 570 


15. But if the wife be not authorized by her husband, or the judge, to 
appear in court, or stand in judgment, such judgment as may be rendered 
against her, may be annulled by direct action of nullity....................0008 1b. 


16. An allegation that the defendant sold to the plaintiffa house with 
warranty, and that a part of it had fallen in ruins, on account of the 
badness of the construction, sets forth a cause of action sufficient to autho- 

FASE’ B TOCOVETY........00..ccccsescccrscecceesesersccsoees De Armas vs. Gray et al., 575 






















PRINCIPAL MATTERS. 


a ACTS, NOTARIAL AND PRIVATE. 


1. A notarial act which is not signed by the party to it, in the presence 
‘of the subscribing witnesses, making a renunciation of certain rights and 
mortgages, is not authentic, and will not bind the party thus signing it. 
Pain vs. Plicque & Le Beau, 304 























PAGE. 


2. An instrument offered as a notarial or authentic act, which proves to 
be incomplete as such, cannot be received asa private act between the 
parties, when the original is not produced................ssssscessseecensseeeceees ib. 


3. The notary who fails to receive and pass a public act, according to 
the provisions and formalities of law, is guilty of misconduct in office...... ib. 


4. The sale of a tract of land by an act under private signature, which 
does not appear to be recorded, will be good between the parties, when it is 
shown that the vendee has been in possession under this title for nearly 
twenty years. Between the parties and their heirs such an act forms full 
BE sccknvce ccesserccecensnusccenonssesnersena tonseecsion Wells’ Heirs vs. Lamothe, 410 


5. A sheriff ’s deed, executed and duly recorded in the clerk’s office, from 
which the execution issued, is full proof of what it contains in all the courts of 
the state, in the same manner as a notarial act............Perron vs. Maillan, 520 


6. But if a sheriff’s deed imports a special mortgage, to secure the pay- 
ment of the price stipulated in it, it must be recorded in the mortgage 
office of the parish where the property is situated, to have that effect | 
SED BRING cance peyen conienseanensvsncehinvaheisanieenaniptiaeiiieiiaiiain nadia ab. 


ADMINISTRATOR. 


1. The term of an administrator is not limited to one year, from the date 
of his appointment. In one class of cases, he shall continue to act until a 
partition be made among the heirs....... +o... 2ayler et al. vs. Jeffries’ Estate, 435 


2. Administrators stand on a different footing, as to the duration of their 
trust, from curators of vacant estates, although the law gives them the 
same powers, and subjects them to the same duties and responsibilies....... ib. 


3. An injunction cannot be maintained, suspending the administrator 
in the exercise of the functions of his office, though he might well be 
restrained from committing and ruining the estate, by collusion with 
pretended creditors..............+. Overton et al. vs. Overton’s Administrator, 472 





4, The administrator may be removed, and called to account for his 
administration afterwards. The heits can then have recourse upon his 
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5. It is necessary for all the heirs to join in an action, to compel the 


administrator to account, as he is bound to render but one account of his 
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6. But any one of the heirs may maintain an action to remove the 
administrator for malversation in office..............+...+ orcocvocessonceesetienes - tb, 


























AGENT—sEE PRINCIPAL AND AGENT. 
AGREEMENT. 


1. An oral agreement between the plaintiff and defendant, that as 
endorsers of @ note,each will pay one half of the entire sum for which 
they are liable, is not annulled or suspended by a subsequent agreement 
to reduce the first one to writing.............++s00s00- ee++Carlin vs. Harding, 223 


2. The oral agreement was perfect, and binding on both parties, when 
the proposition to reduce it to writing was made ; the latter agreement can 
only be considered as intending to give a less mutable form to the first one. ib, 


AMENDMENT —see action. 
APPEAL. 


1. The certificate of the clerk, which only “states that the record 
contains a true and correct copy of the documents on file, and transcript 
of all the proceedings had in the Court of Probates,” ‘but is silent as to 
the evidence of the case, is insufficient, and the appeal will be dismissed. 

Webre vs. Webre’s Heirs, 37 


2. Service of citation of appea! on the attorney of the appellee, when 
the latter is in the state, is insufficient, and the appeal will be dismissed. 
M‘Micken vs. Bank of Louisianu, 135 


3. It is not necessary that the citation of appeal be served within the 
year; although the citation has been served after it has elapsed, but in 


time for the term of the court, it will be sufficient. 
Barremore’s Syndic vs. Bradford’s Heirs, 149 


4. Parties to the appeal are alone competent to make a statement of 
facts, and not other persons who are not cited in the appeal. 
Sojourner vs. Charpontier, 210 


5. So, where the appellant agreed with the warrantor, that the original 

“ documents should be brought up and read in the Supreme Court, and 

such warrantor was not cited: Held, that the appeal must be dismissed 
on the motion of the appellee, the documents not being produced........... . tb. 


6. An agreement between the parties to the appeal, to bring up the 
original documents as part of the record, would be binding on both parties. ib. 
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P. 
*”%, The execution of an appeal bond, in the sum required by the order iit 


granting the appeal, is a condition precedent, and is required before the 
right of appeal becomes absolute, or before the appellee is bound to take 
any steps to have his judgment affirmed. Smith et al. vs. Vanhille et al., 252 

























g. If the appeal bond is defective for want of the amount or sum fixed 
by the judge, the appellee may have the appeal dismissed.................064 ab. 


9. The appellant cannot deprive the appellee of his right to a dismissal 
of the appeal, by any act posterior to service of citation............00.ssc0ssee ib. 


10. The appeal must be dismissed, when there is no appeal bond taken 
in favor of the appellee..............ccceeeeessececcecees Anderson vs. Cade et al., 269 


11. Where the warrantors have assumed the defence of the action 
instituted against the defendant, and judgment is rendered in favor 
of the plaintiff against the defendant, and for the latter against the war- 
rantor: Held, that the plaintiff must be made a party to the appeal, in 
order that the judgment between the defendant and warrantors may be 
MGI OF the: APPOBh ssp, occ ccicccsavesseesvacsdeovtewarlsicanleebescibeteacacdaaleien ab. 


12. Service of the petition, as well as of citation of the appeal is required, 
or the appeal will be dismissed............... piabadtonbubs Grappe vs. Robinson, 398 


13. Where judgment is rendered for or against the wife, in which she has 
aseparate interest, even when she is sued as excutrix, her husband must 
be joined, and cited in the appeal............Wells et ux. vs. Scoll’s Executrix, 399 


14. When the court fails for the term to which the appeal is taken, and 
~ the transcript is not filed until the first day of the following term, it will 
Redeag Be -Ety CNG 50's i. dave ivcd beswecccserevevecooveresese Wells’ Heirs vs. Lamothe, 410 


15. So, where the appeal bond is only signed by the surety, it will be 
sufficient to maintain the appeal...........csccscessescececseecessesteeteseccecscnedes 2b. 


16. The clerk of the District Court, is a competent person to become 
surety in an appeal bond, even when taken in his own court. 


| Russell vs. Sprigg, 421 


17. Where an appeal is taken by a party not in the record, and his 
interest is denied, and does not appear by the original proceedings, the 
case will be remanded, to inquire into the interests of the appellants. 

Taylor et al. vs. Jeffries’ Estate, 435 


_ 18. Where an order of appeal is made on the back, or at the foot of the 

petition, its deficiencies, as to des¢ription, or setting forth the court, time 

and manner of taking the appeal, may be supplied by a reference to the 
ws Friend vs. Graham’s Administrator, 438 
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19. When an appeal is prayed for from the Probate Court, according at? 
law, it will be considered as taken to the Supreme Court, without any further 
description...........sccceeseeeees ends techie douwe etuindicgehede eee ee - 0b, 










20. Where the certificate of the clerk does not state that the record con- 
tains all the evidence on which the cause was tried, and there is no other 
means given to examine the case on its merits, the appeal will be dis- 
A aeresincnsrissnsvavetewses gracvont Siarantnenninksseenen Gibson vs. M‘Crummin, 463 




















21. The appeal must be made returnable to the next term, if there be time 

sufficient to cite in the appellee. If the transcript of the proceedings cannot 

be made out in time tobe filed, on or before the return day, the appellant 

may obtain further time to bring up the record. on application to the court. 
Hart vs. Fisk, 481 


22. The return day of the appeal cannot be postponed by the’ judge 
a quo, for the purpose of giving time to make out a transcript of the 
FOCOT Esco... 0000000 docibundlauivevasadesvitiedsesdlessweves Wits bevesdddondascde conedecleiea ib, 


23. A citation of appeal, without the signature of the clerk of the court, 
is insufficient, and the appeal will be dismissed...... Smith’s Heirs vs. Blunt, 483 


24. So, where the citation of appeal has not been returned by the 
sheriff, and does not accompany the record, the appeal will be dismissed. 
Tompkins vs. Bradford, 484 


25. The service of citation must be made on a commercial firm, in 
appeal as in ordinary cases, by personal service on either of the partners, 
or by leaving it at their store or counting house, and delivering it to their 
I cents sin cincctinrssnsscnnnnmnance .....Huntstock vs. His Creditors, 488 


26. An interlocutory judgment, ordering a curator to account, may be 
relieved against, on appeal from such final judgment as may be rendered, 
and does not of itself work an irreparable injury. It cannot, therefore, be 
SpPOROD MOM cays. coccsces coscepeccecss Hodge’s Heirs vs. Durnford’s Curator, 497 


- 27. If the record has not been filed on the return day, the appellee may, 
on the third day thereafter, if it is not filed, obtain the clerk’s certificate to 
that effect, and obtain execution of the judgment below ; or he may bring up 
the record himself, and have the appeal dismissed. 
Traverso et al. vs. Row et al., 500 


28. But if the appellee wait until the transcript be actually filed, 
although it may not be brought up, until tHe lapse of three judicial days 
from the return day, he cannot avail himself of any advantage resulting 
from its notbeing filed in due timesssssssecscss cscccossescecceeses cesesecssesese Ds 








181 


197 
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PaGe. 
29, A judgment of partition, cannot be amended or altered on appeal, 


except contradictorily with all the parties to the original suit.................. 1b. 


30. If the appellant wishes to withdraw his appeal, he must do so on 
motion to the court a quo, before he has the appellee cited in.................. 1b. 


31. An appeal will not be dismissed, because the transcript is not filed 
on the return day, if it be filed before the motion to dismiss. 
; Decoux’s Heirs vs. Plantevignes, 503 


32. The appellant has a delay of three judicial days after, the return 
day, within which to file the transcript, or obtain prolongation of time..,... ib. 


33. If the record does not contain all the proceedings of the Supreme 
Court, had on a previous appeal when the case was remanded, the appeal 
need not be dismissed, as the proceedings can be read from the minutes of 
the COUt.....csecceesccscesenesssseccceseseeeeee Dll VS. William’s Administrator, 514 


34. An appeal cannot be maintained from the refusal of the judge to 
order a re-sale of minors’ property, when the appeal bond is only taken 
to the under-tutor, and when neither he nor any other parties are cited in 
HW POR... ccc rrecpoccccccccercccveceees Hutchiss, Tutor &c., vs. Dodd et al., 538 


35. Damages for a frivolous appeal, will not be allowed, when from 
the circumtances of the case, it cannot be supposed the sole object in 
appealing was delay............scceecccssecsseseeeeees De Armas vs. Gray et al., 575 


36. Service of citation of appeal can only be made on the attorney of the 
appellee, when the latter resides out of the state. Absence from the state 
Mes Gt GMEOTING Mb 5. cdc cci. ccecteessasscsccsescc acces Riker vs. His Creditors, 580 


ARBITRATOR. 


1. Where a cause after issue joined, is by a consent rule of court referred to 
two persons named by the parties, with power to choose an umpire, they 
will be considered as arbitrators, whose decision is final in the case, and 
which is to be made the judgment of the court 
- Breaux vs. Martin’s Heirs, 199 


2. The award of arbitrators\is not liable to be excepted to, for want of 
precision in stating the facts on which it is grounded, as in the case of 
reports of experts and auditors of accounts. The article 455 of the Code 
of Practice, does not apply to the awards of arbitrators...................s0e00 1b. 


ASSIGNMENT AND TRANSFER. 


1. The assignment and transfer of an instrument of writing, containing 
a conditional promise by the maker of it to convey a tract of land, on being 
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paid the difference* between four hundred dollars, and the price for wha 


it was purchased, is valid, without any price being expressed on the face of it, 
, Reguiilo’s Heirs vs. Lorente, 23 


2, Such an instrumment is evidence of a sum of four hundred dollars 
having been received, coupled with a conditional obligation to convey a 
TE isso nee's cckess spose nocvbajiap- svarqaboudagnop bine caylee bajuanens enptaniinee ab. 


8. Where a debtor transfers a promissory note to his creditors for 
colleciiun, the latter are held to account for it, at its full value at the 
time of the transfer; estimating the principal and interest accrued, accord- 

ing to the place where it is made payable. If any loss is sustained in 
computing or proving interest, the creditor must bear it 

Rogers et al. vs. Vanlandingham, 143 


4. An agreement niade by a debtor, by notarial act, in which he makes 
an assignment of his property to certain individuals as trustees, for the 
benefit of such creditors as sign, does not constitute them syndics; nor 
does it confer power on them to maintain an action for the recovery of 
property alleged to belong to-said debtor, but not mentioned in the act. 


Barremore’s Syndics vs. Bradford’s Heirs, 149 


5. A purchaser at public sale of a right or debt, alleged to be due by 
another, becomes the assignee of him who was the supposed creditor, and 
owner of the claim, and in whose favor it was supposed to exist. The buyer 
cannot, therefore, exercise the rights thus acquired in any other manner 
than the original party could...............ssccesecsecessseeees Kelso vs. Beaman, 450 


6. As assignee, a party cannot avail himself of any fraud or collusion 
between the assignor and the debtor, against whom he seeks to enforce 


ATTACHMENT. 
1. It is no ground of objection to issuing an attachment, that both 
plaintiff and defendant reside out of the state; for the oath may be taken 
by an agent of the plaintiff, and absence from the state of the defendant 
expressly authorizes an attachment.................. Tyson et al. vs. Lansing, 444 


2. Nor can it be objected to the issuing of an attachment before the 
debt is due, as it is expressly provided for under the act of 1826............ ib. 


3. The plaintiff in attachment may give a new bond, and substitute 
@ new surety, in order to make the first one a witness, when no liability 
has accrued under the first bond................cscececscececsceccescesccssceecsees es ib. 


4. An attachment may issue, when both plaintiff and defendant reside 
out of the state, and even before the debt becumes due. 
Lowery et al. vs Lansing, 448 
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PaGE. 
5, Anew surety in an attachment bond may: be substituted, and the first 


made a witness, when no liability has already accrued.............+.+» ANTS 


ATTORNEY. 


1. The services of an attorney, who draws up the petition and schedule of 
a ceding debtor, create a claim on the estate surrendered, which is not to 
be placed on the tableau as a debt of the insolvent. These services enure 
to the benefit of those who have an interest in the estate surrendered. 


ab. 


Friend vs. Graham’s Administrator, 438 


2, So, the services of an attorney, in procuring the removal of an admi- 
nistrator, enures to the benefit of the succession; that is, the creditors 
and heirs. The claim of services should therefore be paid out of the 
funds of the succession, although the attorney was employed at the 
yemtest. of come of the Bambi... c.ccing cccesssccecessasecstestinnseeaeaenins 


RA procuration or mandate is gratuitous, unless there has been a 
contrary stipulation, This need not be express, it may be implied. 


Decouz’s Heirs vs. Plantevignes, 503 


BAIL. 


1. The forfeiture of a recognizance or bail bond for the non-appearance 
of the prineipal and his bail on the day fixed in the bond, does not 


fix the parties to it, and is not absolute. It is in the nature of an estreat 


at common law, extracted from the records of the Criminal Court, to 
serve as the foundation of proceedings against the accused and his bail 
or surety to amerce them; but to the rule taken, and motion for judg- 
ment on the bail bond, the parties may plead other matters and be 
I ick. sccsncnenieinsnitailinenientanpwoitemnetingiinnas State vs. Dunbar et al, 


2. Where the accused, in a criminal prosecution, appeared with his 
bail after the recognizance was forfeited, but before final judgment on 
the bail bond, and a nolle prosequi entered as to the charge against 
the accused: Held, that both principal and surety were exonerated from 


99 


Gow pemmaliy tn Ghee enh) Dem ins cess ciennssp ateegnacinse sncas nstianiewsuentniee ib. 


3. When the accused appears after forfeiture of his bail, but before 
judgment on the bond, it is the duty of the district attorney to either 


proceed with the trial, or pray the court to order him into custody...... ab. 


BILLS AND NOTES. 


1. The presumption that the holder of a note made payable to bearer 
or endorsed in blank, when made in negotiable form, is the rightful owner, 
is prima facie evidence of title in such holder, which only yields to contrary 


lis wnctanienkedisiccadegentananiincvalil wisps apeudabecdbeemara tt Coz vs. Bethany, 150. 


77 















610 INDEX OF 


2, But the presumption of title in the holder of a note, ceases when he 


is one of two or more co-obligees, because they cannot all possess the note _ 
indie init anetcsinnnsieenernhsnnpinsnsceantoukpenpingsehsinanehnianiadadll ab. 



























. 3. Notes or instruments made payable to two or more payees or obligees, 
held by one of them, he must be considered as holder for all, unless it be _ | 
shown he has acquired by transfer the rights of his co-obligees................ ib. j 





4. A married woman is incapable of waiving, without the consent of her 
husband, demand and protest as endorser, even when he had endorsed the 
note before marriage..............cosesscoesssccesseses Marshall vs. Overbay et al., 161 


5. When & note is payable at a particular place, a personal demand on 
the drawer cannot always be made, and is not required. It is sufficient, if 
the demand is made of any persons at the place designated. 
; Gale vs. Kemper’s Heirs, 205 
6. A notary is not required to make a demand of payment, protest or 
service of notice, in the presence of witnesses ; they are only to attest his 
I RD IB A ois oc de slepiniiictcc ssiapsvnceesannse BGs. evs vase ccnnctoudes cus vieswen ib. 


7. A notice of protest is properly directed to the principal and nearest 
post-office to the residence of the endorser, when there are more than one 
ii cichinciiitittenbienvnnpins cikiagainser be pupabnantinideinns telaiteecha tile ab, 


8. A letter of credit written by the defendant, introducing a person 
to the plaintiff, as concerned with him in the planting business, and going 
to the city, where the latter resides, to make purchases for the plantation 
with directions to draw on him, and requesting him (plaintiff) to pay 
his drafts, establishes an authority in such person, conferred by the 
defendant, to draw for an amount unlimited...............Segond vs. Thomas, 295 


9. Where the acceptor of a draft, notifies the principal or guarrantor 
of the agent or drawer, of its acceptance, tenor and amount, by stating it 
at the foot of an account rendered on a settlement, before the draft is due, 
to which he makes no objection, and which is afterwards paid by the 
acceptor at maturity, he is bound to reimburse it, but without interest........ ib, 


10. Commission is a fair compensation for the use of the name and 
credit of the acceptor, but interest is not allowable on advances to take up 
an acceptance, where there is no agreement to pay ANY..........cesseeseereree ib. 





11. Where a person, not a party or payee of a bill or note, endorses it, 
he is presumed to have done so as a surety and not as endorser, and his 
liability will be considered as such............cccsseessseeees Smith vs. Gorton, 374 


12. If a party, endorsing his name on a note or bill, supposed he was 
binding himself as endorser, and not as surety, it is an error of law, of 
which he cannot avail himself, when not led into it by the adverse party. 4. 
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13, The party sought to be charged, may show that he acted as agent in 
drawing the bill of exchange sued on, and in this respect is to be con- 
sidered in the same light as showing a want of consideration, and in either 
case he is not liable...,....... ecccoccssondoccens etenee soseee Wolfe et al. vs. Jewett, 383 


; 14. A person may draw as agent upon his principal for a debt not 
personal to himself, but due by the principal to the payees, without 
expressing the agency on the face of the bill.................... Nevsesaciesecsessigs ab. 





15. A’ bill or note must be presented for acceptance, at the place 
specified on its face, and duly protested for non-acceptance, in case no 
one appears or accepts it, and notice thereof given to the drawer............ ab. 


16. If the drawee of a bill cannot be found at the place where the bill 
states him to reside, and it appears he never resided there, or has absconded, 
the bill is to be considered as dishonored............ obdaseceisesddsedendstoadiduns 3%. 


17. Where the maker and owner of a note, which he gets endorsed by 
the payees, transfers it to a third person, it becomes an accommodation 
paper, in which the endorser is merely a surety...... Leckie vs. Scott et al., 412 


18. No recovery can be had of the endorser, if demand of payment 
be not made on the maker; or on his heirs or legal representatives if he 
be dead, unless the impossibility of making such demand is shown. 
Landry vs. Stansbury, 484 


19. Where the maker of the note is dead on the day it is due and 
payable, and an administrator is appointed, it is unnecessary to make 
a demand on him, in order to bind the endorser, because he is not 
authorized to pay any claim against the estate, until the expiration of 
Sretinin: petted. 2 Witiice vege cenéendectenss ‘wcetevinavenensseastduaiaeieelanl ib. 


20. Notice of protest, when the endorsment is made by a firm, to 
one of the partners, is sufficient..... Magee et al. vs. Dunbar and Brother, 546 


21. Where a bill is paid supra protest, for the honor of the drawer, 
he can only recover of the drawee the costs of protest for non-acceptance. 
City Bank of New-Orleans vs. Girard Bank, 562 





22, Where an agreement contains a dissolving condition on notice 
given by one of the parties, and before the expiration of the notice, the 
other desiring to continue it, proposes some new modifications, which are 
accepted by the adverse party, two .days after the notice to dissolve had 
expired: Held, that this was a waiver of his right of considering the 
agreement at an end, and that he was bound for bills drawn in the mean 
SD, adler thee agrogmmeats... «5 cisuiscecesssoictiisaectscbeeste ees Meceucaamoeonastoes 
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23. The obligation of the drawee to pay a check, and a bill of exchange, 
are the same. Both contain a request from the drawer to the drawee, to 
pay asum of money to a third person, in whose favor the check or bill 
i i aE ins cence mas ssc cvcrbiawssvincedvonsesnedsskjossseeta se . wb. 


24. The acts of the legislature giving damages on protested bills, only 
relate to those due by drawers and endorsers, and is silent in regard to 
those which are claimed from drawees and acceptors.............cecsssessssese ODe 


25. But when damages are claimed by the drawer from the drawee who 
was bound to honor the draft, the latter must indemnify the former for the 
damages resulting from the dishonor, i. e., whatever he has had to pay 
I aceneancharin thn sie tvspenin win adboce cduanarnewsuceectoscensevbeesennglll ab, 


BOND. 


1. A twelve months’ bond, is essentially a contract, to which the law 
attributes only the force of a judgment, so far as relates to its execution by 
summary Process............... Ratuswbsecesstcovssoccees Alexander vs. Evans et al. 132 


2. So, a twelve months’ bond, taken in pursuance of the act of 1817, 
sections 14, 15,does not operate as a judicial mortgage on the property of 
the obligor, by being registered in the office of the recorder of mortgages. ib. 


CITATION. 


1. The seal and signature of the clerk of the court, from which it 
issued, are essential, and must be affixed to the citation, and all process 
issuing therefrom............... bess sbidccrtceacseses- Smith’s Heirs vs. Bradford, 483 


2. Where the citation of appeal has not been returned by the sheriff, 
and does not accompany the record, the appeal will be dismissed. 
Tompkins vs. Bradford, 484 


3. When there is nothing to show the character of the mandate with 
which an attorney is clothed, it will not be presumed that he had authority 
to receive service of citation................000+ Rowland vs. Pascal’s Executor, 598 


4. If the defendant is a resident of the state, and is absent, service of 
citation is to be made by leaving it at his domicil. If he resides out of the 
state, a curator ad hoc should be appointed..............sscssscsscseeecseeceeesees ab. 


5. The service of citation of appeal is to be made in the same manner as 
is reyuired by law, in courts of ordinary jurisdiction. 
Huntstock vs. His Creditors, 488. 


6. So, the service on a commercial firm must be made on either of the 
partners in person, or by leaving the citation at their store or counting house, 
and delivering it to their clerk or agent..........dcccceeccssseeeseseeeseseeeneeees 
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7, The Code of Practice, article 582, authorizes service of citation to be 
made on the attorney of the appellee, solely in cases where the latter resides 
Me ONS MMOs cal cbc Acecdccthcct cutee usssecevcceges Riker vs. His Creditors, 580 


8. Absence from the state of the appellee, does not authorize seryice of 
citation of appeal on his attorney.............cccccccccssccscscedseccsccesqesccceeees ab. 


COMMISSION AND CHARGES. 


1. A person employed in the settlement of a succession will be allowed 
to introduce evidence in support of a commission charged by him, to show 
that it is usually allowed in such cases...... Decoux’s Heirs vs. Plantevignes, 503 


2, The receipt of heirs for a balance, is evidence of an account rendered 
and a settlement made. It is evidence of the allowance of every charge 
made in the account, even the commissions retained,,:......sccce+cssesecsceee ab. 


3. The commission charged for the settlement of a succession, may be 
allowed in lieu of a compensation usually stipulated for, and paid for such 
service. The tutor may allow this commission on the property of his ward. ib. 


4, If the heirs respectively received the sums due them from the person 
entrusted with the settlement of their anceestor’s succession, on an account 
rendered, the balance retained by him will be presumed to be on accourit of 
his commissions, and as if they were actually paid to him..................... ub. 


5. A person acting either as executor or agent of a succession, by the 
advice and authority of a family meeting, in settling its affairs and paying 
over to the heirs their respective portions, is entitled. to his commissions 
‘thereon... edoducleebuackveartonncas tes deeawcaateseesstes Decouz et al. vs. Ledoux, 558 


COMMUNITY OF ACQUESTS AND GAINS. 


1. Property purchased during marriage, although it be conveyed to, and 
the title taken in the name of the wife, makes part of the community of 
acquests and Gains. ....:......sesssseeessseecseseeseeeeeeLQvidson vs. Stuart et al, 146 


2. So, the wife cannot bind herself as co-obligor with her husband or 
surety, for the price of property purchased by her with her husband’s 
consent, during the existence of the community, even when the title is 
made in her name............ diya vou waies PU dpun de eoehcascueiusncudias sgbudacuavadcaten ab. 


3. Where the community was dissolved by the death of the wife, and 
no inventory or steps taken towards its liquidation, and it appears to have 
been indebted to a greater amount than that of the property exhibited, as 
having belonged to it at its dissolution: Held, that the only child by the 
first marriage will not be entitled to take any part of this community, by 
inheritance in right of his mother. 
Turnbull, Tutor, &c. vs, Towles’ Executriz, 254 
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CONFLICT OF LAWS. 


1. A judgment of the Orphan’s Court, in Mississippi, rendered contra- 
dictorily with the guardian of a minor, decreeing a balance due to the 
former guardian, on a settlement of his accounts, is primé facie evidence 
of this claim, in an attachment suit against the property of said minor in 
GND Eos 5 svc aR Raa Bhv cs hakes as obte bbe een debdcdeessnede’ Pool vs. Brooks et al. 14 i 
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2. The judgment of another state, regularly obtained, when the defend- 
ant had been served with process, or had otherwise appeared, is conclusive 
evidence of the debt; but the defendant must have had due notice, or 
have actually appeared, to give validity to the judgment when sued on 
here........ shgdd¥ aXe otanedee rT ee terre tre Patterson vs. Mayfield’s Curator, 220 


























3. A judgment obtained in another state, when it appears the party 
against whom it was rendered, was never cited or served with process, 
and did not otherwise appear, is not deemed valid in this. 

Warren vs. Hall’s Executor, 317 


4. Even the record and decree of a suit in chancery of another state, 
are insufficient evidence of a debt in this, when there was no other service 
of process or notice to the defendant, than the publication in a newspaper, 
advertising him as a non-resident, and upon which the complainant’s bill 
in chancery was taken as confessed......... OS idivedibevatdedeneqisdees Seeacuibe «- tb, 


CONTINUANCE. 


1. The plaintiffs, on an affidavit of one of their attorneys, applied for a 
continuance, on the ground that he was advised the testimony of a certain 
witness was material, whose evidence could not be procured in time by 
reasonable diligence ; that he was m hopes to sustain the charge of malver- 
sation in office against’ the defendant, by this witness and others, &c.: 
Held, that the affidavit was insufficient, as the attorney did not swear to 
his belief of the materiality of the evidence, nor that he expects to prove the 
facts alleged, or satisfy the court that the testimony of the absent witnesses 
will be produced at the next term, or by whom he is advised of these 
matters, and that he hopes, but does not swear, that_he expects, or will be 
able to prove his allegations............. Brander et al. vs. Flint, Curator, &c. 

















2. The proceedings in a cause will be stopped, and a continuance granted, 
to allow the representatives of a deceased plaintiff to be made parties, even 
when the suggestion of his death is made by the defendant’s counsel, after 

the evidence has been closed, and the argument commenced. 

‘ Babcock, Gardiner & Co. vs. Williams et al. 394 
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CONTRACTS. 


1. In Synallagmatic contracts, the refusal of either party to comply, . 


liberates the other........ euacabetcaicvidevesddeteteoutie jieiiee Chase vs. Turner, 


2. Where a contract of sale of certain slaves, for a fixed price in money, 
is executed by a notarial act, and the next day the vendee executes a 
private act to the vendor, in which she proposes to give him certain pro- 
perty in France, for the price of said slaves, if, on inquiry, the vendor 
accepts it, and no acceptance is shown, but the property is proved to be o 
no value: Held, that these acts import two separate contracts, the first is 
perfect and executed, and the second of no effect........ Poydras vs. Tusson, 


3. A debtor offering to a creditor certain property, which is of no value 
in payment of a contract, is not entitled to notice of his refusal to accept 
and receive it: it is equivalent to offering property to which she had no 
title; and she is in the situation of a drawer of a bill without funds in 
hands of the drawee, when no notice of protest is necessary....... canqeguiey 


4, In a dation en paiement, as well as in a sale, a fixed price is of the 
essence of the contract...............Barremore’s Syndic vs. Bradford’s Heirs, 


5. The defendant subscribed five hundred dollars to a paper, in which 
he promised to pay this sum to any person who might be appointed to 
receive the same, on behalf of a college to be established in his town, on 
the express condition that it should be established at the next session of the 
legislature, and it was done accordingly: Held, that the defendant was 
bound by his engagement, to pay the sum subscribed by him. 

Louisiana College vs. Kellar, 


6. An obligation is not the less binding, although the consideration or 
cause, is not expressed in the instrument................0.sscssccseceesccsencseces 


1. The expectation of deriving advantage from the establishment of a 
college or literary institution near one’s residence, or the desire to promote 
education, and become the patron of letters and such like, when the object 
is lawful, form a valid consideration to render a contract for the payment 
of a sum of money binding................. gresteedeveteaes eebccs eecteees Ugacctess 


8. In contracts of beneficence, the intention to confer a benefit, is 
sufficient consideration............... gadubeanioses jashindweee Sedis shcdnab oamaeaenee 


9. The article 1979 of the Louisiana Code, declaring contracts fraudu- 
lent as to creditors, which are made with the knowledge of the obligee, that 
the obligor was in failing and insolvent circumstances, and when they 
give the former an advantage over other creditors, merely establish a 
presumption against such contract; but it does not exclude other evidence 


19 


46 


1b. 


149 


164 


ab. 


ib. 


ab. 
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of fraud, or control the principle that every contract may be the object of” 


the revocatory action which is made in fraud of the rights of creditors. 


Rhodes & Peters vs. Beaman & Waters, 363 


10. Where the defendant received a deed in 1829, to five hundred 
acres of land in a Spanish grant, not located and patented, valued at five 
hundred dollars, for his professional services, in procuring from the 
general government a location, survey and patent to said grant of a 
league square: Held, that it appearing from the evidence the defendant 
was instrumental in procuring an advantageous location, though no 
patent has issued, he is not liable in an action of lesion beyond moiety 
Ree ER PM escncicnccsesvacscvsecsssosnrscenersncocceresessasees Green vs. Boyce, 


11. Where the defendant was capable of contracting, he cannot avail 
himself when sued, of the incapacity of the other contracting parties who 
were minors at the time, but seek to enforce the contract by their 
CI, ceieitin cvcceece cress alartiecvabesenss ee Arnous, Tutor, &c. vs. Lesassier, 


12. Where one of several heirs takes a contract from another, who 
had purchased the property from the succession inherited by all the 
heirs, he will only be bound to pay his co-heirs such sum ‘as the original 
contracting party was bound for, after allowing full credit for all payments 


GN as oss cu cab nd. o'cscbinn cove vancvedasteeeuss os sepseneettwace.tcdee cole - tb. 


13. In a contract of sale of a plantation and slaves, for a stipulated sum 
on long credit, and an annual rent reserved, the parties will not be 
regarded as lessor and lessee, because of the rent, as the pretended 
lessee is himself the owner. The payment of an annual rent is but a 
stipulation for interest in disguise... .Bissell et ux. vs. Erwin’s Heirs, 


CORPORATION. 


1. A company or corporation can only act through its president or agents, 
and its acts or duties which it undertakes to perform, are those of the 
company itself............... Marlatt vs. Levee Steam Cotton Press Company, 


2. Where a contract was made with the president or agent of an incor- 
porated company to unload a boat, and she is taken possession of by the 
slaves of the company, and sunk soon afterwards, the latter will be liable 
for the injury or loss, unless they show it was the result of some event or 
accident not within their control.. ................cceccrcessescecscscecsccccccessees 


3. The proof of agency of an incorporated company may be made by 
parole, when the witness swears he contracted with the president of the 
company by name, when he is not asked the ground of his knowledge, that 
this person was the president or agent, and when there was no exception 
taken to this proof by parole, on the ground that the authority of this agent 
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ought to have been proven by writing, as a company could not appoint an 


- agent by parole...........ee++ edcaces wiseue bidseek svoscccccscevegesecenee ccccescsceses ODe 


COURT OF PROBATES. 


1. The Court of Probates, is the proper tribunal before which to 
institute all suits for demand against a succession, in the course of 
administration..............0...08. ..M'Neill’s Heirs vs. Elkins’ Executor et al. 587 


2. So, where the creditors of an insolvent set up a claim against the 
estate of a deceased syndic of the ceding debtor’s estate, alleging that the 
property came into his hands, and remains unaccounted for, the Court of 
Probates is bound to take cognizance of the claim,and prevent the funds 
of the succession from being paid over, or taken from its jurisdiction, until — 
Ges Gemma Ie TithPated,:.......vecuyceacevovscvecccncaccecadadevuesseretereuans acdsaeee ae 


3. The Court of Probates is without jurisdiction, and incompetent to 
decide on an agreement between parties claiming a succession, which 
contains a promise to sell, and other conditions of a contract. 

Overton et al. vs. Overton, 466 


4. The question whether one of the parties who claims the estate, 
and is not an heir, had lost any rights under the agreement by a non- 
compliance with its conditions, is one of title, involving his right as 
a purchaser, which the Probate Court is clearly incompetent to decide. ib. 


5. The Court of Probates may decree provisional possession of the estate to: 
the presumptive heirs of an estate; but at the same time, if they claim as 


part of the estate, property in possession of any one, they must assert their 
right contradictorily with the possessor in the ordinary tribunal... ....... ... ib. 


6. When the court is without jurisdiction, as to the principal demand, 
it is without authority to issue a writ of sequestration, which is but an 
incident and a cautionary MeAaSUTe...............ecceceeceeeee eens ewdresvadeaes Santee . & 


7. Where a person died in one parish, and a curator was appointed in 
another, and his capacity to sue is denied: Held, that whether the Probate 
Court of A or B had authority to appoint a curator, depends on facts which 
may not be known to the District Court, and which it could not inquire 
into collaterally and incidentally..................4. Stewart’s Curator vs. Row, 530 


8. Where a will has been proved in the Probate Court, but not ordered 
by it to be executed, it cannot have any effect............cccsecscssesesseeseeees . ib. 


CURATOR. 


1. Where judgment is demanded in the District Court, personally 
against the curator of the absent heirs who is functus officiis,and to 


78 
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compel him to .pay the penalty of his bond, it may be discharged by 

complying with one of the principal conditions: that of rendering an 

account, and paying over any balance in the curator’s hands. 
Ingram’s Heirs vs. Stokes et al.. 26 


2. Where the curator of the estate of the absent husband is appointed 
administrator of the succession of the deceased wife, and in his latter 
capacity, provoked a meeting of creditors and a surrender and sale of the 
whole of the community property: Held, that he assumed to do acts 
inconsistent with his duties in either character, and thereby rendered 
himself personally liable to a creditor of the husband, who was thereby 
prevented from levying on this property, in satisfaction of his judgment. 

Thornton vs. Mansker, 121 


3. The curator ad hoc, cannot obtain an exparte judgment against the 
- person, whose interest in a suit he was appointed to defend, for his fee, or 
NUNN cc. cdaicccas oSuevbasieea vane teviastevccatessleusceds Mourain vs. Beauvais, 477 


DECLARATION. 


1. A declaration made by a party to a third person that he was undera 
moral obligation to pay the plaintiff fur services rendered, and mentioned 
a sum that he intended to give her, is not binding when made out of her 
REDO on eee iit cs cas xy ial cave gis v's o ob ee cee Ditch vs. Wilkinson’s Curator, 29 


DEMAND. 
1. Where a sum of money is payable on a given day, at a particular 
place, demand there is a condition precedent, which the adverse party is 
bound to allege and prove........ ....0++..+++++--..JMorton vs. Pollard, f. w. ¢., 552 


DEPOSITION. 
1. The 433d article of the Code of Practice, requires, that. after the 
depositions of witnesses are taken, the commissioner must ‘cause them to 


be signed, and draw a proces verbal of the taking such depositions. 
Lee’s Heirs vs. Burke, 534 


2, But the Code does not require that the procés verbal shall, under 
. pain of nullity, immediately follow the examination of the witnesses. 
It is sufficient, if within a reasonable time after their examination on 
oath, and their depositions reduced to writing and signed, the commis- 
sioner makes his certificate of the manner in which he has executed the 
COMMISSION............ecceeeereees ec bveGetnEecebeteneaeresnes crecseetssnscsesenameseabes ab. 
3. Any opinion, which the commissioner may append to’ his certificate 


or procés verbal, about the sufficiency of the proof, to establish the fact 
to which the witnesses have been examined, will be considered. harmless, 





Er ig 5 ac roe ei asec ceceeieecscabeuleesae porte ib. 
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DISMISSAL. 


1. A suit is improperly dismissed at the first term, because the plaintiff 


PAGE. 


a 


is unable to produce certain documents, orginally annexed to the petition, 
but which are shown by the affidavit of the attorney to have been lost, 
and that steps were taken to prove their contents. 
Tucker vs. Peebles’ Curator, 403 


2. The absence of the documents annexed to the petition, affords no 
evidence of their having been taken away by the plaintiff...................... 0. 


3. Criminality is never presumed, and the loss of documents which 
have been filed, may have been caused by accident, or attributed to the 
want of care in the person intrusted with them, rather than one who 
had an interest in their PROMAUV ERG. .05 0s cocssddesnvcesscecdacadedeaseeeeeeaae ame 


DIVORCE. 


1. The fact that the husband and wife live unhappily together, and 
sometimes abused each other; and where the husband even went so far 
as to push the wife out of the door, but without any hurt, will not 
authorize the wife to obtain a judgment of separation of bed and board, 
with a view to a final divorce..............sscsceesecseceeecees Cooper vs. Cooper, 249 


2, In an action for a divorce by the husband, on the ground of adultery 
by the wife, the fact of adultery must be proved. It will not suffice that 
her conduct be extremely suspicious to’ entitle him to judgment...........+. - tb. 


3. Even where the husband knows of the adulterous conduct of his 
wife, but continues to live with her, aud becomes reconciled to his own 
dishonor, and takes upon himself to punish or reform her without 
appealing to the law, it is questionable if he can afterwards be permitted 
ME MOOIDIGIT o.oo okcccccceqecssececsecsnbvocacces scqceces dcccblanl oceceee stemaaeaamn ab. 


4, According to the divorce law of 1827, ascendants of one of the 

spouses are competent witnesses to prove cruel and unjustifiable treatment 

on the part of either of the spouses towards the other, in an action for 

separation from bed and board; but their competency does not extend 

to proof of the property which the wife claims as her own in such cases, 
Taylor vs. Phelps, 114 


DONATION. 


1. Where an act, which is set up as asale, be good~ as such-or not, 
yet if it be clothed with all the formalities required by law, to give force and 
effect to donations inier vivos, it will be considered and held valid as a 
IMAG ia sis iks curd sidan teindisignecauewaghaccuscnnadedvusts Rhodes vs. Rhodes, 85 
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2. A donation inter vivos can comprehend only the present property of i’ 


the donor; if it comprehends property to come, as regards that it will be 
null: Held, that where a donation was made of lands, of which the donor 
was in possession only under an inchoate or equitable title, which was 
afterwards confirmed to him, the donation was valid on the perfection of 


EVICTION. 


1. Where the plaintiffs recovered three undivided fourths of a tract of 
land, and were required to pay the defendants the value of the improve- 
ments thereon; and if not paid within sixty days, execution to issue: 
Held, that the plaintiffs were not entitled to exercise the rights and actions 
of joint owners, as soon as the question of title to the larger portion of the 
undivided property was decided in their favor, and provoke a sale of 
the whole property, with an adjustment of the improvements and fruits, 
as incidental to the proceeding. But it was held, that in a petitory action, 
the defendants are entitled to he maintained in their possession of the 
whole, until the value of the useful improvements is paid by the evictors, 
in proportion as they have rece vered.......Fletcher’s Heirs vs. Cavelier et al. 116 


2. Defendants who are evicted of part of their land, and entitled to 
remuneration for their improvements, are not bound to remain in a state 
of indivision with the evictors, and kept in suspense as to their ultimate 
rights, as well as their recourse in warranty, for an indefinite period of 
time. They are entitled to a fixed period, when adjustment and payment 
WMG Be CON... .. 2 05iccc.ccvvnrsscecsescccsconscccvcsesccetcoeeocneccocescensease - ib. 


3. The obligations of the warrantor, depend on the law in force at the 
time of sale. According to the provisions of the old Civil Code, 354, 
article 57, the seller is bound, on the eviction of his vendee, to pay the 
augmented value of the property, above the price of sale..................2.:002 0b 


4. The original price, added to the rents and profits, does not neces- 
sarily constitute the measure by which the liability of the warrantor is 


5. The warrantor is not to be called on to reimburse, until the judgment 
of eviction has had its effect against the party evicted.....................00 ab. 


EVIDENCE. 


1. A judgment of the Orphans’ Court, in Mississippi, rendered contradic- 
torily with the guardian of a minor, decreeing a balance due to the 
former guardian on a settlement of his account, is primd facie evidence 
of the claim, in an attachment suit against the property of the minor in’ 
her eM ery erie ere terra eT Pee LOPE Lee Pool vs. Brooks et al. 
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2, Parole evidence is admissible to show the nature and extent of the 
possession of the estate by the executors, when there is no express seizin 
given by the will................44 Anderson’s Heirs vs. Anderson’s Executors, 


3. The receipt of the receiver of public monies for government lands, 
is sufficient to show that the title is out of the government. 
Newport vs. Cooper et al. 


4. The proceedings of the board of land commissioners adjudicating 
on donation claims to land, where they reverse and annul a certificate 
previousty granted by the board, recognizing the donee’s claim, will not be 
received as evidence against such certificate..............cccceccseceecseeseees oo 


5. Parole evidence is inadmissible to show that an act of sale was different 
from what it purports on its face, so far as relates to title, although it might 
be legal and proper in a claim against the community, to show that the price 
of the article was paid out of the separate funds of the husband. 

Brown and Wife vs. Cobb et al. 


6. Where a judgment was obtained in another state, and offered as 
evidence of the debt here, and it appears in the record that an appearance 
by an attorney was entered and issue taken on a plea of payment for the 
defendant, the authority of the attorney will be presumed, and the record 
received as full evidence of the demand....... Tipton vs. May field’s Curator, 


7. So, where the record of a suit and. judgment of another state, is 
certified in due form of law according to the act of congress, it will be 
received in evidence here, and the same faith and credit be given to it, as it 
OEE Be GAARA to tn Chad CRN oasis ci cccercces secevenesnevailinnsesteeeniennn 


8. Parole evidence is admissible to show the amount of property brought 
into marriage by the wife,even when the witnesses speak of written 
evidence existing in relation to it, if they derived their knowledge of this 
SY INE... sccnntechediheheasenhnenveseeusnn Fastin vs. Eastin’s Heirs, 


9. A latent ambiguity may be explained by parole evidence. So, the 
certificate of a notary is not an authentic act, and may be explained by 
BURNS QVIGOMOO 2. 02.0.0.0000crceservecsccsnyed ctescasesesises Gale vs. Kemper’s Heirs, 


10. Propositions or admissions for the purpose of buying peace or made 
to avoid litigation, are not admissible in evidence in courts of common 
Jaw; and the adverse party will not be allowed to avail himself of them 
in the courts of justice in the state of Louisiana. 


AGE. 


29 


155 


172 


169 157 3 


194 


205 


Frieby vs. Chretien et al. 214 


11. In a petitory action to recover property purchased at sheriff’s sale, 
the sheriff’s deed registered in the clerk’s office, is of such authenticity as 
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authorizes it to be read in evidence, without further proof of its execution 


OF POMP aicsissiscisdcsscvccsressssticsedes esas reectde sseseeeePerron vs. Maillan, 520 
| 


EXCEPTION. 


1. A dilatory exception, denying the identy of the plaintiffs as a firm, may 
be pleaded after a judgment by default, on filing an answer to the merits. 
Magee et al. vs. Dunbar and Brother, 546 


2. Although an issue is tacitly joined by a judgment by default, yet, 
when it is set aside, by filing an answer, it is as if it had never existed....., ib. 


3. In denying that the names of the plaintiffs do, in fact, compose the 
firm in whose name they sue, and not averring that other persons compose 
it, is insufficient. An exception of this kind ought at least to show, that 
admitting the facts alleged, a judgment in the case would not be a bar to a 
I iiciitncpas.cinveco wnsungieasnnnocthspmpseeccsnetnacangeseeestinarenssepelelle ib, 


EXECUTOR. 


1. Where a will does not give the seizin of an estate to the testamentary’ 
executor, in the legal or technical sense of the word, yet, when the heirs are 
absent from the state, and the executors took possession of the whole estate, 
as they clearly had a right to do, they are entitled to full commisions on the 
amount of the inventory, after deducting bad debts, &c. 

Anderson’s Heirs vs. Anderson’s Executors, 29 


2. In the absence of the heirs, the testamentary executors, who are put in 
possession of all the property, have it under their charge and responsibility, 
even when there is no express or legal seizin given, and are entitled to full 
I siciieninieveninaebnenvenees sci seenwaiieneyh teinlengionsh senbigibetiucstehetas « tb. 


3. Parole evidence is admissible to show the nature and extent of the 
possession of the estate by the executors, when there is no express seizin 
given by the will.............4...... ie iene och ala aula help eines anneal Socousoh tb. 


4. After the executors have surrendered the estate to the heirs, legatees 
who are unpaid have a direct action against the heirs for the amount of 
their legacies, and must resort to it for redress........... . ...+ ene deecveswentes tb. 


HUSBAND AND WIFE. 


1. The wife may at any time demand the administration of her para- 
phernal property, and the restitution of the objects forming that property. 
Hawes vs. Bryan, 136 


2. A receipt of the wife under private signature, that she has received 
her paraphernal effects from her husband, given when a suit for a divorce 
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was pénding, will not operate against third persons or creditors, when there 
js no proof of its execution; being under private signature it is without 
Diecmeite ele peewee... 6 «iin dibs vise inh ai acescetecesectlicdenisdivsiquadaeceeae ib. 


3, Property purchased during the marriage, although it be conveyed to 
the wife alone, makes part of the community of acquests and gains. 
Davidson vs. Stuart et al. 146 


4. The wife cannot bind herself as co-obligor, conjointly with her 
husband, or as surety for the price of the property purchased by her with 
her husband’s consent, during the existence of the community, although the 
title and conveyance are made in her name.................:sseseeeeceececenveeee - w. 


5. A married woman is incapable of contracting a new obligation in 
favor of a creditor without the consent of her husband, by waiving notice 
of demand and protest as endorser, even when she endorsed the note before 
MARPTIAGO...0.crrccececcrecceccacocsrecccsesoveccesoneseoess Marshall vs. Overbay et al. 161 


6. Where it is shown that a slave was purchased with the funds of the 
wife, and the title taken in the name of the husband, the slave will be 
community property, but the price will become a legal charge against the 
community, in favor of the wife..............Brown and Wife vs. Cobb et al. 172 


7. Where the deed of sale of certain slaves to the husband during mar- 
riage, purports to be a simple absolute sale on its face, the slaves will be 
considered as Community property............ccccecessecsccecececsscecseesscesescece ab. 


8. Where the husband gives a receipt for money received from the estate 
of his- wife’s ancestor, the funds will be considered as part of the wife’s 
inheritance, and received on her account, for which he will be liable to her 
ae ie ae ea i eee Turnbull, Tutor, &c. vs. Towles’ Executriz, 254 


9. But where the husband gives a receipt for a tract of land and slaves 
received from the estate of the wife’s ancestor, at specified sums, it will not 
give him any legal title to them, and his succession will not be responsible 
for these articles, or the price at which they were estimated in the receipt to 
Se Retinn Ol Cie: WD eis vngnesscaseceesec'csn0s:temetseihas’-tesnsiehemiedaaminalle ab. 


10. The wife can avail herself of her legal mortgage on the property of 
her husband, situated in a parish where no record of it was ever made. 
Pain vs. Perret, 300 


11. The rights of the wife relating to her dotal and paraphernal property, 
stand upon the same footing, as regards recording the evidence’ of them. 
Her legal mortgage attaches in both cases without being recorded............ ab. 


12. If the wife be not authorized by her husband or the judge to appear 
in court, any judgment rendered against her may be annulled by direct 
rep eh) fT ee ee Chiasson et al. vs, Duplantier, 570 
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13. Where the husband and wife are co-plaintiffs, or co-defendants, Pr 


husband’s authorization of the wife to appear in court, results from their 
joining or being joined in the same suit, when he has no other interest than 
tn Quah or sy datetime: ber TIANIM. 55... 65. < cscincos.050 oss.00e00 cece es evgesned cath ab. 


14. But where the husband and wife are sued jointly, and she is separated 
in property, the husband has no right to appear and file an answer for the 
wife, as attorney, without her consent. ........cscevecssesccrseerccsecoesessees ecceee De 


INJUNCTION. 


1. Where a motion to disolve an injunction is overruled before a trial on 
the merits, the judgment sustaining the injunction is only interlocutory and 
does not release the surety. It may be dissolved on the final trial, as having 
been wrongfully obtained, and the surety condemned to pay damages. 

. M‘Millen vs. Gibson et al. 517 


2. But a surety in injunction will not be decreed to pay damages on its ° 
dissolution, for an instalment of the debt which becomes due after the 
eres cesniese# vape resin areresersessesncseonnsenbtcinsebommenen tern ib. 


3. The act of 1831, giving damages on the dissolution of injunctions, is 
considered to be one of great severity, which will be strictly construed by 


INSOLVENCY. 


1. The act of 1826, authorizing the surrender of insolvent estates, 
requires, that in cases where no person would assume to act as administrator 
under a regular appointment, that the creditors should be convoked to 
appoint syndics, by whom the succession should be administered, as in 
cases of an ordinary cessio bonorum.........+...++.+.....2 hornton vs. Mansker, 12% 


2. In proceedings in cases of insolvent estates, service of notice on the 
attorney of the absent creditors is insufficient, as relates to creditors residing «+ 
in the state. They are not absent creditors................scscccseserssesssseerees ab. 


3. An agreement made by a debtor with part of his creditors, by notarial 
act, in which he makes an assignment of his property to certain individuals 
or trustees, for the benefit of such creditors as sign the agreement, does not 
constitute these persons as syndics, nor does it confer power on them to 
maintain an action for the recovery of property alleged to belong to said 
debtor, but not mentioned in the act of assignment. 
Barremore’s Syndie vs. Bradford’s Heirs, 149 


4. An insolvent debtor after cessio bonorum, is incapable of standing in 
judgment, even in the’Supreme Court, as appellant in a suit in which he is 
made. deofendant.............0....02000 nreceeseees Knight vs. Callender & Deblois, 226 
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5. Where one partner makes a cessio bonorum for himself individually, 


and for the firm, the other partner retaining his private capacity, may be 
sued in attachment for a debt of the firm, on his leaving the state............ ib. 


6. Debts of a succession, like those of the estate of a ceding debtor, are 
of a higher dignity, and are to be paid before those of the deceased, or of 
MG WING ivi bccis's ce stiie snsciacosaqeased Friend vs. Gruham’s Administrator, 438 


7. The privileged debts and expenses of an insolvent’s estate must be 
paid from the proceeds of the immovables, according to the price at which 
they have beed WONG sees hadcethatesieisaseeen Janin vs. His Creditors, 554 


8. It is the immovables, and not the mortgage creditors which owe, and 
must contribute to the payment of the privileged debts and expenses, 
whether the mortgages existing on such property be special or general...... ab. 


INSURANCE. 


1. The expenses of the crew of a vessel for their wages and provisions, ~ 
during her detention at an intermediate port, to refit or repair injuries sus- 
tained on the voyage, from the time of her putting away for the port, and 
every other expense necessarily incurred during the detention, for the ‘ 
benefit of all concerned, are subjects of general average. 

Hanse & Hepp vs. New-Orleans Marine and Fire Insurance Co. 1 


2. In an action against the insurers, in which the assured claim the whole 
amount insured, or such proportion of the average loss‘as they have sus- 
tained, they may prove and recover a general AVETAQCs.....cescseecrereeereces ab. 


3. The insured may sue the underwriters, directly, without the amount 
being settled by the parties, subject to the constribution as on a general 
average, especially when there is nothing else to contribute, in settling the 
average, but property, for which the insurers are already liable............... ib. 


A. Where a steamboat is insured for a month, and sustains an injury 
under this policy, in a distant place, for which the insurers are liable, and 
a second policy is taken out at the end of the month for another, making 
insurance against all risks, on condition that the damages sustained under 
the first be repaired, &c., and while repairing she sunk: Held, that the 
underwriters are liable, and that this was not a condition precedent, post- 
poning the risk until the repairs were completed. 

Hyde et al. vs. Mississippi Marine and Fire Insurance Company. 543 


._. INTEREST. 


1. Commission is a fair compensation for the use of the name of the 
acceptor, but interest is not allowable on advances to take up an acceptance, 
when there is no agreement to pay any.............seseee0 Segond vs. Thomas; 295 


79 
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INTERROGATORIES AND ANSWERS. 


1. Where a defendant is interrogated, on oath, to state what he gave for 


626 


PAGe. 























the purchase of a certain stock of goods, how much he paid in cash, and 
to whom, and to state all about it; he cannot avail himself of the plea of 
newly discovered evidence to obtain a new trial, in order to prove payment, 
when he might have proved it in his answers to the interrogatories. | 

Rhodes & Peters vs. Beaman & Waters, 363° 


2. Where the plaintiff is interrogated to disclose the truth, respecting the 
demand sued on, and he evades answering, on a technical objection, it 
creates a violent presumption that such disclosures would have destroyed 
Pe iatnithalll co sninaisininssnssdadinpenoeeniiancenhasniheal Leckie vs. Scott et al. 412 


3. Any person within the verge of the court, may be called on to testify 
and disclose the truth; and if he is called as a witness, or as a party, to 
answer interrogatories, he cannot urge or excuse himself that he was not - 
summoned, or had no notice to answer on that particular day........ oseanaie ab. 


4. So, where the plaintiff is notified to answer interrogatories in open 
court, and no day is fixed, but he happens to be present in court at the | 
trial, and refuses to answer, his presence will be considered as a waiver of 
notice to appear on a particular day, and he is, consequently, bound to 
answer, or on refusal and neglect, the interrogatories will be taken for 
PRIN ciiieatind Naa dopdedoiveniccciins nas ene siniheliintignatinhieevenweeeneniieiinitilin ib. 


5. If tho interrogatories annexed to the petition are not answered, and no 
cause shown, they will be taken for confessed on the trial. 
Magee et al. vs. Dunbar & Brother, 546 


INTERVENTION. 


1. An Intervention is, according to the Code of Practice, a separate de- 
mand, and consequently, the trial between the original parties can be 
properly gone into without it, or waiting for it....M‘Millen vs. Gibson el al. 517 


JUDGMENT. 


1. The judgment of the inferior court will not be disturbed, when the 
case turns solely on matters of fact, and is supported by the evidence. 
Saul vs. Magee, 39 
2. The reasons given for a judgment, that “the law and evidence are in 
‘ favor of the plaintiff,” are sufficient to make the judgment valid and consti- 
tutional. No particular law is required to be cited......... Allen vs. Peytavin, 40 








sea 





3. The defendant cannot complain, that the judgment does not confirm 
to the prayer of the petition, when it is given for a sum less than that 
asked for. Such a complaint would come with a better grace from the 
NN i. Sorts vi de gei seen dais ca'ane.s sige nase siass cares e hee reablamen Cadel whelaaiaes ab. 
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- 4, The judgment of the court, adjusting accounts between the parties, 
which only relates to facts, and is supported by evidence, will not be 
disturbed...........+...++ betdbsces Risitbessastadibbatives Gibbons vs. Wright et al. 112 _ 


‘5. In acause tried by the court alone, it is not to be presumed the 
judge a quo was influenced by improper evidence. So, where, after 
* yejecting the illegal evidence, there is still enough to sustain the judg- 
ment, it rene On MINER oi He Sieh ees Taylor vs. Phelps, 114 


6. Where a judgment has been obtained in another state, and offered 
as evidence of the debt in this, and it appears that an attorney appeared 
and entered a plea of payment upon which issue was taken, the authority 
of the attorney will be presumed, and judgment received as evidence of 
ee ID saree wisngncesidiopeboeooevensneessesmnn Tipton vs. Mayfield’s Curator, 189 


7. Where the fairness of a judgment of separation of property by the wife 
against her husband, is put at issue, and the jury find in support of it; 
their finding will not be disregarded, even where the evidence appears 
doubtful, in relation to the amount for which it was obtained. 

Fastin vs. Eastin’s Heirs, 194 


8. A judgment of another state rendered under a statute, requiring no 
notice to be given to the defendant, will not be enforced in this state, 
whatever may be its effect in that state.....Patierson vs. Mayfield’s Curator, 220 


9. The judgment of another state regularly obtained, when the defendant 
had been served with process, or had otherwise appeared, is conclusive 
evidence of the debt; but the defendant must have had due notice, or 
have actually appeared, to give validity to the judgment when sued on 
IPRs cnc vccpecveescbesescocccsengiancncapene pened vesacacssascabbontbdiivetecieean aueeeie ab. 


10. Judgment taken by default,even when the party has been cited, 
cannot be proceeded on by the via execulivd..... ....cecccececceececseececssecees ab. 


11. Where there is no judgment in a former case, between the same 
parties, about the contested premises, the plea of res judicata cannot be 
sustained......... Cecewsdindiy ine donestesteeveedislbeiegnsile -Sprigg et al. vs. Hooper, 350 


12, Whenever any change is made in a judgmeut of the Supreme Court, 
before it becomes final, even in correcting its phraseology, either of the 
parties have three judicial days, within which to present a petition for a 
SII «ic snchinchaninirnscaienitnninsieiadiadactiaddats cule Chew et al. vs. Flint, 372 


13. After a change or correction is made in a judgment of the Supreme 
Court, it does not become final, until the lapse of three judicial days after 
euch correction is made.............. cscscsceesssees ee 1b. 
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14. A judgment obtained in another state, when it appears the defendant wr 


was never cited or served with process, and did not otherwise appear, is 
not deemed valid in this................ssccseeseeee* Warren vs, Hail’s Executor, 371 


15. Even when the record and decree recites, that the parties appeared 
by their attornies in a suit in chancery in another state, the record and 
decree are insufficient evidence of the demand in this, when it is shown 
there were other parties; and where the decree explessly states, the 
defendant (who is a non-resident) had wholly failed to enter his appear- 
ance, agreeably to law and the rules of court, notwithstanding publication 
of notice to do so, and the complainant’s bills were therefore taken as_ 
NN sie og oe os . Raavvsasdpseeneuccacerscows Warren vs. Hall’s Executor, 377 


16. This court is not prepared to say, that a judgment rendered against 
the heirs for a debt of the ancestor, is conclusive upon the executor........ ab. 


17. A judgment, for even a part of the sum claimed by the plaintiff, 
rejects the defendant’s claim, when it is pleaded in compensation and 
NS SI eee Delinonico et al. vs. Triszinie, 401 


18. If on examination of the evidence, it appears no injustice has been 
done, judgment will be affirmed with costs..............csccessesecsssecessseees ab. 


19, Where a case turns on a mere question of fact, and the evidence does 
not support the defence, judgment for the plaintiff will be affirmed. ? 
Thomas vs. Crawford, 406 


20. On a question of fact, whether the plaintiffs sold the articles 
charged to the defendants or to the undertaker, when the evidence fails 
to show the court below erred, its judgment will not be disturbed. 
Kain & Stroud vs. Commercial Bank, 542 


JURISDICTION. 


1. The District Court has jurisdiction in a suit brought to recover the 
penalty in a curator’s bond, in an action on the bond, against the principal 
Re eT Ey OEE Ingram’s Heirs vs. Stokes et al. 26 


2. Where the plaintiff was prevented, by the excess of his claim, from 
going before a court of limited jurisdiction to contest and litigate his rank 
and privilege with another creditor, who was seeking a judgment, with a 
privilege, against the common debtor, in said court: Held, that he can 
compel his adversary to come into a higher court to litigate their claims. 

Terry vs. Terry et al. 68 


3. The District Court has jurisdiction in an action of partition, wher. it 
‘embraces two objects: first, to ascertain and determine the rights of the 
preperty in question; and second, to decree a partition between the 
es asi b8i ccs svnsveess eves eceesresccasssecsesessceeceees Rhodes vs. Rhodes, 85 
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4. The District Court has jurisdiction of a suit on administrator’s or 


curator’s bond, against the surety as well as the principal. 


Raby vs. Barton, 141 


5. Courts of Probate have exclusive jurisdiction of all claims for money 
against successions administered by an executor. 


Ballew vs. Andrus’ Executor. 216 


6. Where the succession of the deceased husband is in the hands of the 
widow and heirs, some of the latter being minors, and it appeared an ad- 
ministrator had been appointed to the succession, butt had rendered no 
account: Held, that the District Court was without jurisdiction in a suit 
against the widow and heirs, for a debt of the husband,-except so far as 
her half of the community is concerned, or she may have intermeddled. 

Cox et al. vs. Hunter’s Heirs, 


LANDS. 


1. The proceedings of the board of land commissioners, adjudicating on 
donation claims, where they annul a certificate previously granted by the 
board, recognizing the donee’s claim, will not be received as evidence 

against such certificate............ceessscocesserecsees Newport vs. Cooper et al. 


2. The court will presume, that a certificate given by the board of land 
commissioners, in relation to a claim to government land, was ‘issued in 
pursuance of the provisions of law, and entitles the holder to a patent, when 
its conditions are complied with............ sdedasn Tecleceebteuiesraeiiaes ekcdecy cece 


3. The Register and Receiver, when acting as land commissioners for 
the adjustment of claims to public lands, have full judicial authority to act, 
in cases of conflicting locations under different certificates; but are not 
authorized to revoke or annul a certificate of a claim already granted....... 


LANDLORD AND TENANT. 


1. Where the lessee refuses to comply with the terms of the lease, by 
withholding the rent, as it becomes due, the lessor may have judgment 
rescinding the lease............. Seivecee eecceeesce cece e cccccccce CHASE WE. LUINETs 


2. In an action for the rescission of a lease, the judgment cannot allow 
BUY Colay in. 100 Cigmolutions.....<<0oces<0seseucocntascneccscnateaumgnsescqugeatestuncee 


3. Where a lessee is sued for rent, and has been in the undisturbed pos- 
session of the premises, under a lease, he cannot contest the lessor’s title. 


155 


19 


Tippit vs. Jett, 359 


4. So, a lessee cannot avail himself of the purchase of the leased 
premises from other claimants. He entered as the lessor’s tenant, and his 
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possession is that of the lessor, which he cannot change as to any part PM i 
the premises, by the purchase of adverse titles............sssesscssessesesseses one tb, 


LAW. 


1. The Spanish law was abrogated in Louisiana by the twenty-fifth 
. section of the repealing act of 1828. 
Handy, Under Tutor, &c. vs. Purkison, et al. 92 


LESION.—sEE acTIONs. 


LESSOR AND LESSEE.—sEE LANDLORD AND TENANT. 


MINORS. 


1. Where a minor resides with his guardian out of the state, but 
has property within it, he may be sued by attachment, with the appoint- 
ment of a curator ad hoc to defend, in the District Court, without the 
appointment of a tutor here....... .......cccceseccvee Pool vs. Brooks et al. 14 


2. Where minors, with their tutor, had left the state, but inherited 
property in it: Held, that the District Court had no jurisdiction of an 
action by attachment against the inheritance of the minor, for a debt of 
his mother’s succession, even when a curator ad hoc was appointed to 


3. But if a minor resides with his guardian or tutor in this state, he is 
suable in the District Court, if in possession of his property after partition 
for a debt due by himself and not by a succession..............00. ese oan. a 


4. A judgment of the Orphan’s Court, in Mississippi, rendered contradic- 
torily with the guardian of a minor, decreeing a balance due to the former 
guardian on a settlement of his accounts, is primd facie evidence of the 
claim, in an attachment suit against the property of the minor in this 


5. Minors cannot claim a privilege on the property of their tutors, on 
account of the tutorship which effects personal as well-as real property. 
They have only a legal mortgage to take effect from the date of the 
CR aicccinsoneyn20 ctosaveneconnionripcnweseers ooveeyl Simpson vs. His Creditors, 170 


6. The presence of the under tutor, js indispensable at a family 
meeting, provoked to deliberate on the expediency of a sale of minor’s 
property, or of the separate property of the deceased partner of the commu- 


nity, in which minors are interested. ......... Stafford et ux. vs. Villain et al. 319 
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7, Where a tutor renders an account of his tutorship, even contradic- 


torily with the under tutor, the Court of Probates is not authorized to 
homologate it by a decree making it conclusive on the minor, and 
to discharge the former from responsibility. The court can in no case 
relieve and discharge a tutor, while the law makes him responsible 
SP PU cass ccccccccsvecyscvessediy cnsepinvecssghpuenaietuniiniaainiaait abies 


MORTGAGE. 


1. If the legal mortgage of the wife, attach to property before the sale 
by her husband, the court will give effect to it, against the property in the 
hands of third persons, or of his vendee............. Fastin vs. Eastin’s Heirs, 194 


2. Where A, in consequence of several persons endorsing his notes in 
bank, sells, and conveys, and delivers, by an authentic act, several slaves to 
them, to be holden until they shall be fully satisfied for their endorsements ; 
that A shall have the power of redeeming said slaves on paying said 
notes, as they fall due: Held, that this is a mortgage for the security of the 
endorsers, and not a sale which vests the property with the right of ~ 
IIE». ncinniinen. shine vichotenancasde deudsilopinahanseas Hutchings vs. Field et al. 237 


3. Where there is uo price stipulated, and the words of the act or 
instrument of conveyance are, that the persons to whom it is made, shall 
‘hold the property until their endorsments are satisfied, it repels the idea 
RE, C0 Oia. ccinasnscasnsnnngatnndstnecheistnnsegucssiaccmmmenia mee ab. 


4. Such a conveyance is not a sale with the power of redemption. 
A right to refund the price and take back the property, necessarily 
supposes a price has been stipulated. There was no determinate price, 
and the party was not divested of title................cccssesessetesscececcesecees 4b. 


5. A mortgage is valid, even if the possession of the property effected 
is given to the mortgagee. It is not of the essence, though of the 
nature of the contract of mortgage, that the mortgagor should remain in 
PIER... cccvrescerconscone anescecetanteotneate tas mccnwbentsquiniiseainhiiohalelae ab. 


6. The wife can avail herself of her legal mortgage on property of 
her husband, situated in a parish where no record of it was ever made. 
Pain vs. Perret, 300 


7. The rights of the wife, relating to her dotal and paraphernal pro- 
perty, stand upon the same footing as regards recording the evidence of 
them. Her legal mortgage attaches in both cases, without being recorded. ib. 


8. The person in the possession or occupancy of mortgaged property, 
cannot get himself discharged from an hypothecary, on indicating the 
name of his lessor. He may notify the latter to appear, and defend the 
ING oasis ivei soins qescssdinsevicnees coevtevninn deo seed ecieseuuadiaen anes 
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NEW TRIAL. 


1. Where the Supreme Court, on examining and weighing the evidence — 
on which the verdict is founded, is unable to agrée with the jury, and 
justice requires it, the case will be remanded for a new trial de nove. 

Passebon vs, His Creditors, 36 


PAGE. 


2. A new trial should not be granted on an affidavit of newly discovered 
evidence since the first trial, when the facts disclosed relate to matters 
which have not been pleaded.................ccsccssscsseceeeceees Coz vs. Bethany, 152 


3. New trials may be granted ex officio, in the sound discretion of the 
court....... pereseccesoscesccceccosseessgooceses * eseesenccees Gale vs. Kemper’s Heirs, 205 


4. When from the circumstances of the case, justice requires: it, the 
cause will be remanded for a new trial...... Hutchings vs. Johnson’s Heirs, 245 


5. A defendant cannot obtain a new trial on the ground of newly’ 
discovered evidence, when all the facts which are expected to be proved 
on the second trial, must have been within the knowledge of the parties-on 
OG SIME SII os 3 casa sc cs5 cissevesese ...Rhodes & Peters vs. Beaman & Waiters, 363 


6. So, a new trial will not be granted to the defendant, on the ground 
that he could prove a particular transaction or contract by witnesses, 
which would make it appear different from the written contract itself. ib. 


7. Where a party is interrogated on oath, to state what he gave for the 
purchase of a certain stock of goods, and explain the whole transaction, 
he cannot avail himself of the plea of newly discovered evidence, to obtain 
a new trial, with a view to prove payment on the second trial, as he might 
have proved it in his answers to the interrogatories.................sssceseeeees . wb. 


8. Where the justice of the case is strongly in favor of the plaintiff, but 
owing to a defect in the pleadings, there is a verdict against him, the court 
might, in the exercise of its discretion, grant a new trial, to enable him to 
correct the errors of his attorney, by amending the petition. 

Nichols vs. Alsop, 407 


9. The Supreme Court will remand a case for a new trial, when this 
can be done with propriety, and is required, in order that the ends of justice 


10. If from any cause, the court should be of opinion that the jury were . 
misled as to the effect of a document, which is part of the evidence, the 
case will be remanded for a new trial.............. Stewart’s Curator vs. Row, 530 


11. When there is no question of fact, and the sole question being the 
construction of an agreement or written instrument, of which the court 
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isthe legitimate judge, although the verdict be set aside, the case will not 


be remanded for a new trial....Cily Bank of New-Orleans vs. Girard Bank, 562 
NON-SUIT. 


1. On a motion to set aside a non-suit, by a transferee of the claim of 
one of the plaintiffs, and it is objected to on the appeal, that he was no 
party, and had no interest, the case will not be remanded, to inquire into 
his interest, when the motion was received and acted on in the court 
below, without the objection being urged....Rowley’s Heirs vs. Cheney et al. 428 


2. In a suit against executors and tutors to account, when the latter file 
a partial account, and pray for time to render a final one, and objections 
are made to the one rendered : Held, that the Probate Court improperly 
non-suited the plaintiffs on the ground of absence of counsel. The court 
might have overruled their objections to the account, but could not turn 
them out without a final action on their claim....... sovegeces Pe eececee sovececsons ib. 


NULLITY. 
1. The nullity, resulting from the want of a rendition of an account, 
previous to the release, or extra-judicial settlement between the tutor and 
his ward, is relative, and the act must have its effect, until annulled by a 
direct action, at least so far as third persons are concerned. 
Collins vs. Collins’ Administrator, 264 


2. In a direct action of nullity, to set aside a settlement between the tutor 


and his ward, and for restitution, the latter can only be relieved by placing 
the party in the same situation he was before the contract..............seeseee+ ab. 


3. The pupil is restricted in his direct action of nullity against his tutor, 
to four years after his arrival at the age of majority.............sceseeeeeeneees ib. 


(SEE ACTION.) 


OBLIGATIONS. 


1. Obligations arising from a sheriff’s bond, as relates to the sureties, are 
obligations ex contractu and not ex delicto, even when the bond is given to 
cover damages resulting from forts or omissions of duty of the principal 
NONI so oases cas dedacdeoveliieaeets denivadeudauccudeeaa Ballew.vs, Andrus’ Executor, 216 


2. Conventional obligations may be superadded to those resulting from 
torts or quasi offences, and the party complaining may resort to his remedy 
TP ive vecicegeeneese cectevncesiscusmnseainpenseons ycraneiiaieeeneal pwetaitingnNe ib. 


OWNERS OF VESSELS AND STEAM-BOATS. 


1. The owners of a steam-boat are liable for the injury done or loss 





sustained, through the negligence and misconduct of their masters and 
COMMANAETS,,....4....2cseeeecvees aciusenns Brand vs. Tourné & Beckwith et al. 130 


‘80 
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2. So, they are liable for losses occasioned by collisions and injuries done 


by them to other vessels, which might have been avoided by due diligence 
ON CAFO); 5.050000. Revabeex ee scbees Sosbwh tates Eber vs. Tourné & Beckwith et al. 131 


3. Where a steam-boat was wooding, and the slaves of a neighbor came 
on board, without its being shown that they were actually employed by the 
master or owner of the boat, and one of them was killed accidentally by 
the fly-wheel: Held, that the owners of the steam-boat were not liable for 
the value of the slave thus lost.............. ..cccssesseeseees Rice vs. Cade et al. 288 - 


4. Where the owner of slaves permits them to tow vessels or work for 
themselves"at times, the persons or owners of vessels will not be liable, in 
case one is accidentally lost in such employment.................cecseeeeceeeeeee ab. 


5. The owners of a tow-boat will not be liable for injury sustained by 
the collision of two vessels she was about taking in tow, when the fault was 
in the manner the crew of one of the ships, which was dropping down the 
stream, executed the maneuvre, and when the tow-boat was incapable of 
preventing the accident........ Barragon vs. Louisiana Steam Tow-Boat Co. 581 


PARTITION. 


1. The tutrix cannot maintain an action of partition for the share of her 
pupil without the advice of a family meeting, together with the authoriza- 
I i hsicaseicnicanccteassnnsen cases Rachal et al. vs. Rachal’s Heirs, 454 


2. Co-heirs have an undivided interest in the property of the ancestor, 
which indivision, the action of partition destroys, and vests in each his 
share, and extinguishes his right to the rest..............cccececeeeceeececere eeeee ib. 


3. But where the property of an estate is converted into cash, there is 
no necessity for a partition ; it is a matter of division, and each heir can 
aE ie SE CE MINI... oss iis isin cos cvicssccecnsscseadvceceatenten ab, 


PARTNERSHIP. 


1. Where the property of a partnership firm is not more than sufficient to 
pay the partnership debts, no part of it can be legally applied to the 
payment of the separate debts of either of the partners. “ 

Hagan et al. vs. Scott, 345 


2. Where a partner buys the undivided share of his co-partner in a town 
lot, by assuming debts of his vendor to the full amount of its value, and 
paying them to his separate individual creditors, it will be a valid payment 
against the creditors of the partnership..............cs.ceeessseseseseeees Se sessseine ib. 


3. The separate creditors of a partner have a right to be paid out of his 
separate property, in preference to the claims of the creditors of the part- 
MIOTMMSS AE HIER NOI BD MCMIVET .5. 550. cos dcaccvess dvsdcnseavesecevocecseeeceseneee ib. 
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4. A partner has no right to use or endorse the signature of the firm, 
when the endorsement is not made in a partnership transaction. 
Leckie vs. Scott et al. 412 


5. It is not clear that one partner can use the endorsement of the firm for 
a private transaction, even with the express consent of the other. Partners, 
perhaps, have no right to jeopardize the interests of their creditors, by 
using the name of the firm to secure gambling debts................+.. evcevene 2. 0. 


6. Where a commercial partnership purchases immovable property, as a 
house and lot, which is paid for out of the partnership funds, and the title 
taken in the name of the firm, the partners become joint owners, and either 
may sell his undivided share, which is also liable to seizure for his private 
ives chnceensratencsencas <edinnnsseovensinansal deunneheanhil Baca vs. Ramos et al. 417 


7. The title is in the partner for his undivided share of real estate, which 
may be sold by him or his creditors, but when the property belongs to a 
commercial partnership, he must account to his co-partners for the price or 
SI is stinscincnvesassosein 5.05? sayionensanchianinnieeceeuneiteniial voccccesse Os 


8. So, where a partner sells his interest in the partnership to his co-part- 
ners, for a certain sum, he cannot afterwards demand a sale for a partition 
of certain real estate, held by the commercial firm of which he was a 
member, as the price or value belongs to the other partners................000- ab. 


9. Where a partner buys goods for another person, and pays for them on 
his own account, on receiving goods in return, with orders to sell them and 
place the proceeds to his credit, this partner may credit them in the separate 
MoCOUNt Gl AUCH POISON. 5 ccc. ccuccessscucstavsusodecteees Wartelle vs. Le Blanc, 556 


PAYMENT. 


1. Where the creditor receives funds of his debtor, he has a right to 
apply them to the debts that are due and payable, in preference to others 
more onerous, but which are not due.................ees.008 Cox vs. Reeves et al. 232 


2. So, a mortgage debt, which the debtor had a greater interest in 
paying, but not being due, is not entitled to imputation or preference, over 
one less onerous, and already due and payable................cessecesecseeesseees ib. 


3. Without positive evidence of an agreement to the contrary, the court 
will not presume that a payment was to be imputed to a mortgage debt, 
not due at the time it was made, although it is the most onerous. 
_ Pargoud vs. Amberson’s Administrator, 352 


4, Payments must be imputed to the most onerous debt. So, where A 
was creditor of B, by an open account and a note, payments made, after the 
note became due, should have been imputed to it, instead of the account, 

Pargoud vs. Griffing’s Administrator, 356 
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5. Payment made to the attorney, on the record, is a good payment. 


Mourain vs. Beauvais. 477 


6. When there is but one debt due, there can be imputation of payment 


only to that one..............+4« i tudewees uncbedecoies Prsesens Wartelle vs. Le Blane, 556 ‘ 


PRACTICE. 


1. Where the defendant assigned for error that the case was taken up 
and tried ex parte, without notice to him, and without it appearing to have 
been fixed for trial during term time: Held, that it is to be presumed the 
court proceeded according to law, and its rules of practice, until the con- 
SI NIINIEE i coc cceven vases’ s4btceveccsceesccesedsicosnenenes Allen vs. Peytavin, 


2. In an action of slander, the plea of the general issue, and a plea of 
justification, are inconsistent, and cannot stand together. But where the 
cause was tried on these pleas, and the judge, in his charge to the jury, 
excluded the first from their consideration, it is sufficient. | 

Skillman vs. Downs, 


3. Where the plaintiff was ordered by the court to produce his commer- 
cial books on the trial, in pursuance of an affidavit of the defendant, setting 
forth the facts he expected to prove by them, and the former sent them 
sealed up, with directions to the clerk not to allow them to be opened, the 
affidavit was permitted to be given in evidence to the jury........... ....ss00 


4. An assignment of errors cannot be made against the allegations in 
the petition, which might have been supported by legal evidence. The al- 
legations must be taken as true, when there is no statement of facts, nor 
GVMlenOe Produced Of TOCOMA..,... ...ccosssscecssossecoisecsecpecee Cox vs. Bethany, 


5. A new trial should not be granted on an affidavit of newly discovered 
evidence, when the facts disclosed relate to matters which have not been 


6. The judgment of the inferior court is clearly erroneous when founded 


on an exception not pleaded in the case............... Palmer vs. Yarborough, 167 


7. In a petitory action, the pendency of another suit or judgment in a 
possessory action between the same parties about the same property, cannot 


BOD AN OU COO 5 5. oso cdes cs Seccccesccdessieessencecteces's esqssieraecete 


8. The plea to the jurisdiction is waived, by pleading any other subse- 


quent plea.,................seceesecsserescecsssessenednight vs. Callender & Deblois, 


9. Judgment against a garnishee cannot be reviewed in the Supreme 
Court, when he is not made a party to the appeal..............ccesesseseeeceeees 


10. Where the plaintiff sets up, in his answer, to be the true owner of 


the plaintiff's title to the land in controversy, and alleges long possession 


ab. 


152 


226 
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under it, he cannot, afterwards be permitted to dispute the locus in quo. 


‘ He admits that the claim of the plaintiff covers the land in dispute, 
‘ Reeves vs. Towles, 276 


11. An opposition, and not a separate suit is the proper mode of pro- 
ceeding in litigating the claim of a creditor who demands to be placed on 
the tableau filed by the administrator of an estate. The plea of the general 
issue on the part of the administrator, will let in all legal evidence, touching 
the validity of the claim. ................Pargoud vs. Griffing’s Administrator, 356 


12. Whenever a change or correction is made in a judgment of the 

. Supreme Court, not already final, it does not become so, until the lapse of 

three judicial days, within which a petition for a re-hearing may be pre- 
sented, and no mandate is to issue............ccssscececees Chew et al. vs. Flint, 372 


13. Where it is suggested, and offered to be proved, before the trial 
closed, that one of the plaintiffs was dead, and that the cause be continued 
for the representatives of the deceased plaintiff to be made parties, judg- 
ment will be reversed, and the case remanded for this purpose. 
Babcock, Gardiner & Co. vs. Wells et al. 397 


14. The courts of Louisiana, acting on the principles of equity, will en- 
force the rights of the equitable owner to immovable property or rights, by 
compelling the legal one to make a conveyance........ Baca vs. Ramos et al. 417 


15. Where the plaintiff has been improperly deprived of a witness to 
support the allegations in his petition, and to rebut the testimony of the de- 
- fendant, the cause will be remanded.................. Tyson et al. vs. Lansing, 444 


16. When a cause is remanded for new proceedings, the plaintiff cannot 
have the note sued on protested, to show evidence of a demand which did 
not previously exist, and amend his petition, so as to avail himself of this 
CITCUMSTANCE..0..... 65 sseeseccecessereseeess + Dell VS. Williams’ Administrator, 514 


17. No cause of action, accruing after the inception of the suit, can be set 
out in an amendment of the pleadingsS.................s0ees0 rertrite tet ab. 


18. The signatures of deceased persons to receipts, offered to charge their 
estates, must be strictly proved by experts, and according to the principles 
established in the case of Plicque & Le Beau vs, La Branche, 9 Louisiana 
Reports, §59......sccssseesseesesseeeeeeeseeeeeeeneds essell ef ux. vs. Erwin’s Heirs, 524 


19. Where the clerk attests that the transcript contains all the testimony 
adduced on the trial, and the appellant relies on a bill of exceptions in the 
record, there is no assignment of errors necessary. 

Charles Janin vs. His Creditors, ib. 
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20. The Supreme Court will not remand a case, and order a supplemen- 
tary account to be filed, which was not“asked for by the pleadings in the 
court below. Such an order could only be made by an amendment, — ; 
Wartelle vs. Le Blane, 556 







21. Where the testimony has been taken down in writing, and the re- 
cord contains all the evidence, the judge must so certify, and no other state- 
nin OF TRG FOQUIION 5. iiSccssevedhole clon ostdwesvecsess Hennen vs. Hennen, 560° 








22. So, where either party requires the clerk to take down the testimony 
in writing, which shall serve as a statement of facts, the judge cannot be 





POGMMNE COMERS CMO. 0.0000 crseccccevicccccncincesccccesons cece conncesagiooes consttceeniih ab. 




































PRESCRIPTION. 


1. An action for services done as a laborer or servant for wages, must 
be brought within a year, after the service is rendered. Continuity of 
services does not prevent prescription from running. 


Ditch vs. Wilkinson’s Curator, 201 | 
2. A verbal acknowledgment by a person, that he intended to give the ; | 
plaintiff a certain sum as a compensation for her services, will not repel 
Ghd phen of- prnsorig“tiom......cccerrccceresessccvevcescecevesescesescncncesescoecsvetees ib. ' 


3. The action of mechanics, as builders, bricklayers, carpenters, &c., who 
undertake work by the job, and who do certain pieces of work at different 
times, is not prescribed by the lapse of one year...... Harris et al. vs. Knox, 229 - 


4. The prescription, provided in the article 3499, of the Louisiana Code, 
does not apply to actions of mechanics, who do work by the job............ ab. 


5. The prescription of one year, as provided in the article 3499, of the 
Louisiana Code, is not applicable to claims, for work done by the job. 
Sargeant’s Heirs vs. Knox, 231 


6. Where the vendor assumes to sell without title, or a disclosure of 
the defects of his title, the vendee though holding under a sale a@ non 
domino, may invoke the prescription of ten years........... Reeves vs. Towles, 276 


7. But where A sells to B all his right, title and interest, in and to a 

certain tract of land, which is vested in him by virtue of a sale for taxes, 
made by a parish judge, being for the taxes due thereon by C, the original 
owner: Heid, that A is expressly exempted from warranty, except against 
himself; and his title thus sold being expressly referred to and set out, 
shows on its face the kind of claim, title or interest conveyed, and brings 
home to his vendee full knowledge of the title, under which his vendor a 
claimed, which, if defective, prevents the prescription of ten years from 





OUT as cinssi pcicectcsorssvescevetes soscscesecnusceesevenewensrsene Tissecssenntoet eel ib. 
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8, A title on the face of which a fatal defect is stamped, and which ei 


known to the possessor, cannot be the basis of the ten years’ prescription. ib. 


9. A title to serve as the basis of ten years’ prescription must be in 
itself translative of property ; but the title which does not furnish evidence 
that all the formalities required by law have been complied with, has 
always been considered deficient in form, whenever the vendor acts ina 

‘public capacity or trust, and takes upon himself to sell the property of 
ENG. So pu bweschedecceva levees tePicccress ctudticeRaavesdpieselccucssean eaceah ae die ee 


10, It is true with regard to the rightful owner, that the occupant who 
claims by prescription, must establish his limits by positive evidence, and 
show his possession inch by inch.................+. qennenes Mayfield vs. Morris, 441 


11. The vendors of a house cannot invoke prescription, against an action 
which demands of them a diminution in price, on account of the defective- 
ness of the wall, when the vice was known to them, and disclosed, but 
which they failed to disclose to their vendee..,.....De Armas vs. Gray et al. 577 


12. A loose acknowledgment to a third person by the maker of a note, 
that he was indebted to the holder, but not made in his presence, is 
insufficient to interrupt prescription, or take the case out of it, when it has 
been completed...............c0sscesceseees Conway vs. Williams’ Administrator, 568 


13. The acknowledgment, in order to interrupt prescription, must be 
specific. An acknowledgment of the debt..........cscecseseceseescessseeaceesees U0 


PRINCIPAL AND AGENT. 


1. The party sought to be charged, may show that he acted as agent, in 
drawing the bill of exchange sued on, and in this respect is to be considered 
in the same light as showing a want of consideration, and in either case he 
MENON HONOMS 6c ins vs cnccnenticvscdes qventraaniesvaceecsedceg Wolfe et al. vs. Jewett, 383 


2. A person may draw as agent upon his principal, for a debt not 
personal to himself, but due by the principal to the payees of the bill, 
without expressing the agency on the face of the bill........... weghoatateudens ab. 


3. Where the principal instructs his agent and attorney at law, entrusted 
with the enforcement of an execution against certain property, to let 
the sale take place without any interference on his (principal’s) part, and 
the attorney bids it in on his own account for a sum less than the debt, 
he is not liable for any loss sustained by the principal, or for a violation 
GE BU WO. con cciacnwecccauccccecaceces apsdcddervocectaats Reif, Syndic, &c. vs. Ives, 509 


PRINCIPAL AND SURETY. 


1. Sureties in solido, in a bond given to release property of the debtor, 
attached at the suit of his creditors, are bound to pay such judgment as may 
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be rendered in favor of the plaintiffs in attachment. It is no defence to an 


action in the bond against the sureties, that they pointed out property in , 
which the common debtor had an interest, and that the plaintiffs neglected 
to seize it in satisfaction of their judgment. 

Hill & M'Gunnegle vs. Merle et al, 108 


2. The written acknowledgment of the principal obligor, in an agreement 
that the adverse party has complied with his contract, is binding on the 
surety ....... Seeiaanen eemnenpenee aap copnves Prisvee Reynes vs. Zacharie’s Succession, 197 


3. Where the principal and his sureties are jointly and severally bound, 
either of them may be sued alone.............-Ballew vs. Andrus’ Executor. 216 


4. If the party bound- himself, his heirs and executors, the latter may be 
RTT tte csniciscgpintnnsnnnnnesntninnmmnapenliin a senronseies vo Ob. 


5. Obligations arising from a sheriff’s bond as relates to the sureties, are 
obligations ex contractu, and not ex delicto, even when the bond is given to 
cover damages resulting from torts, or omissions of duty of the principal 
Cher PMs coece.csesccrescdccnccensccesecsccevecesscecseseocneesotsoseessoscccsescssccecocseses fis 


6. The surety in a mortgage for specified sums, consisting of a principal 
debt, and the interest accruing on it, is not liable for a private account owing 
the same person by the principal debtor.................0065 Cox vs. Rees et al. 232 


7. Where certain property is conveyed to asurety by a principal debtor 
to indemnify him against loss resulting from his suretyship, its value at the 
time of conveyance must be taken into consideration, when it is offered in 
compensation and reconvention against the sums the surety has actually 
had to pay for his principal...... Ne ene NT Montgomery vs. Russell, 330 


8. Where the surety is sued on a bond given for an illicit or illegal consi- 
deration before a competent tribunal and makes all the defence in his power 
to avoid the obligation, and fails, and afterwards to avert seizure or arrest, 
releases errors and pays the judgment obtained against him, his principal 
spill ie DMN AO FOMMNUEIO TIM, .. .< 0.0 c0cccescesecececcuepescccecdeceeseccecucceees ab. 


9. Where a person, not a party to a bill or note, endorses his name on the 
back of it, he is presumed to have done so as surety, and not as endorser. 
Smith vs. Gorton. 374 





10. The surety may avail himself of all the pleas to which the principal 
is entitled, except such as are personal to the latter, as non-age, coverture 
and the like. He may plead the want of consideration or an illegal one, as 
@ gaming CONSIGCTALION..........++seeeeseeeeeeoeeseeesereeenes Leckie vs. Scott et al. 412 


PRIVILEGE. 


1. The vendor of a vessel, or other immovable not paid for, is entitled to 
a‘privilege on its proceeds when sold by a forced sale, in a suit against the 
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vendor for the price, even when he has taken a note and allowed a credit; . 


but his privilege is of inferior rank to that of a creditor who has furnished 
supplies-to the vessel...........c.cssssscseecsesesceeeneterseees Terry vs. Terry et al. 68 


PURCHASER. 


1. A purchaser of stocks at auction, when there is no deception, takes 
them subject to all the requirements of the charter ofthe institution from 
IS DL IBTINGS Soc d cis ccs clus Cuncensandecdenwunvmesbecuaane Gordon vs. Parker 56 


2. Where a purchaser is sued to compel a compliance with the conditions 
of the sale, and avers he is not bound by it, evidence is admissible to show 
that he offered his note at long date in compliance, and as a recognition of 


3..A purchaser of a judgment against himself at a sacrifice, or for a sum 
below its nominal amount by misrepresenting it as of no value to the ap- 
praisers, even when such purchase is made through the invention of an agent, 
will not be suffered to derive any advantage from it......... Eastin vs. Dugat, 186 


4. So, a purchaser should not profit by his own wrong, or derive any ad- 
vantage from a sacrifice which he sought to inflict on his adversary......... . ib. 


RECONVENTION. 


1. Where the debt claimed by the plaintiff, and the damages sought for 
in the answer of the defendant, arise from one and the same transaction, 
the latter claim is a fair and legal demand, which may be pleaded in 
MNT 528 ics cdnsin ics ad tadntoniaadcbasueane Wilcoxon vs. Buford’s Heirs, 183 


2. So, where the demands are different, but have the same origin, and 
are intimately connected, being the consequence of the same transaction, the 
defendant may reconvene the plaintiff for damages in his answer in the 
MAT nn. onc cccccnnrccetectess abecannonapnbe dahon wasasniien neranenenwigveheaniondenions ab. 


RECORDS. 


1. The same exactness is not to be expected, and will not be required in 

the execution and preservation of the records of marriages, births and 

deaths in a new colony, as is observed and required in the mother country. 
Clappier et al. vs. Banks, 60 


2. The destruction by fire of the places of deposit of records and docu- 
ments, dispenses with the production of the originals, which may be fairly 
supposed to have been destroyed............+...seecseeeees ie akausaigucs caus ccaqucnea ib. 





REDHIBITION. 


1. In a redhibitory action where the evidence failed to satisfy the jury 
that the disease of which the slave died, made its appearance within three 


81 
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days after the sale; the plaintiff cannot avail himself of the legal presump. 
Chet SII sii Gi « tisinsesicctincenrtnges vttessasdensvctovapes Banks vs. Botts, 42 


2. When the presumption of a redhibitory disease ceases, the buyer may 
still prove the fact that the disease existed at the time, or within three days 
OS ee eee ieee flv dics aap ebaeaucsosess vee secon seacsaceetere mmm ab. 


SALE. 


1. The assessment is the authority on which the sheriff or collector 
proceeds to demand and sell property for taxes; it is analogous to an 
execution issuing on a judgment. To support a sheriff’s deed, the party 
relying on it must show a judgment and execution. So, a deed for land, 
“purchased at a sale for taxes, unaccompanied by evidence of assessment, is 
insuffieient to show a valid ueremenns that the former owner is divested 
OF QR aitihivdtisis.sdciccs Lae RS eee TIS Reeves vs. Towles, 276 


2. Where the vendor assumes to sell without title, or a disclosure of the 
defects of his title, the vendee, though holding under a sale & non domino, 
may invoke the prescription of ten years.............sc6 cesecscsssscecseseeeeeees ab, 


3. Errors of law do not form a good foundation for acquiring property... ib, 


4. The deed of a tax collector, though it proves rem ipsam, i. e. that he 
sold, yet it furnishes no evidence of his authority to sell without proof of an 
assessment, and is, therefore, defective in form...........ccccccsescsecscees oudenee tilly 


5. The sale and purchase by the surviving widow of the community 
and separate property of the deceased husband, is illegal and null, when 
there was no under tutor present at the family meeting, which advised 
the lai wieccincceceues Ria sanian css ee teeseacnce Stafford et ux. vs. Villain et al. 319 


6. The sale of a tract of land by an act under private signature, which 
does not even appear to be recorded, will be good between the parties, 
when it is shown that the vendee has been in possession under this title for 
nearly twenty years. Between the parties and their heirs, such an act 
IE IR aioe y en sonesnes ccnsceche ves gaesseenes Wells’ Heirs vs. Lamothe, 410 


7. Where the purchaser, subsequently to the sale, executes a private 
instrument or memorandum, in which he declares, “he has this day 
rented from J. E. (his vendor) his plantation, whereon I now live, together 
with the negroes, &c., and I engage to pay the taxes, &c., and a certain 
sum, clear and free of all expense, &c., and that J. E. have a privilege on 
all the crops:” Held, that this was only a harmless simulation, which did 
not rescind the'sale...........-ccssccsrsesci severe Bissell et ux. vs. Erwin’s Heirs, 524 








8. So, where a purchaser or creditor is evicted by a prior mortgage, 
which existed on the premises when he bought, and the eviction was 
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had before the expiration of the term of payment, the seller wil! be liable in 
warranty, as the vendee is not in delay as regards payment.............000+. ib. 


SEQUESTRATION. 


1. A sequestration of the funds of the defendant, in the marshal’s hands 

does not have the effect of an attachment, to bring the party into court by his 

_ property. If the defendant is absent in such case, and there is no curator 

ad litem or ad hoc appointed to represent him, but only service of citation 

on the attorney appointed to defend the suit, it will be dismissed as to him. 
Terry vs. Terry et al. 68 


SLAVES. 


1. Where the owner of slaves, permits them to tow vessels or work for 
themselves, and at times forbids them, if one is accidentally lpst, whilst 
engaged in such employment, the person so employing them will not be 
liable to the owner for the value of the slave so lost.....Rice vs. Cade et al. 288 


2. So, where slaves came on board a steamboat while she was wooding, 
and one of them was accidentally killed by the fly-wheel, and it is not 
shown they were actually employed, the owners of the boat will not be 
Hable for the alave thus lost:e...)....sccsy .cscosdsccssessaysecersrvetecsenacteacset Oe 


SUIT. 


1. There are three parties to a suit, which are necessary at its inception 
and progress to final judgment, viz: judex, actor et reus. 


2. Even when there are more plaintiffs than one, the others not having 
authority to represent this one, if he dies during the progress of ,the 
cause, no valid judgment can be pronounced until his heirs and representa- 
tives be made a party to represent him...............ccccececsereceeecedeeees yee Se ab. 


3. In suits for a cause of action relative to the wife’s separate interests, 
both husband and wife must be made parties.. Wells et ux. vs. Scott’s Executor, 399 


SURETY.—seEeE PRINCIPAL AND SURETY. 


TITLE. 


1. The: principle that, whén the titles of the parties respectively are of 
equal dignity, the possessor will be maintained in accordance with the 
maxim potior est conditio possédentis, is confined to cases where both titles 
cover the locus in quo....... "seninvadeunsscvee’ sosdelenanalahiy ai Wall vs. Spurlock, 339 


TUTOR. 
1. To effect the removal from office of a tutor, or under tutor, for the 
causes authorized by law, suit must be instituted for that purposebya _ 
curator ad hoc, appointed by the judge of probates....Bird’s Heirs vs. Black, 82 
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2. The tutor is entiled to ten per cent. commission on the amount of Oy: 


revenues of his pupil, arising from five per cent, interest on the pupil’s 
funds in his hands, and from the hire of his slaves and other sources of 
revenue. The commission must be calculated on the amount of the 
revenue, and the interest of five per cent. is to be calculated on the 
remaining sum, after deducting the commission and expenses of education. 
Turnbull, Tutor, &c. vs. Towles’ Executor, 254 




















' 3. The nullity resulting from the want of an account rendered previous 
to the release or extra-judicial settlement between the tutor and minor, 
is relative,and must have its effect until annulled by direct action; at least 
so far as third persons are concerned......Collins vs. Collins’ Administrator, 264 


4. The minor is restricted in his direct action of nullity against his 
tutor, to set aside a settlement and for restitution, to four years after his 
Bi aioe inciescoctscecsionestéserscoscowsssedaccee ab, 


5. Where a family meeting consent to mortgage the property of minors, 

to obtain a loan to enable the tutor to discharge a judgment against them, 

and the loan not being procured, the tutor pays the amount of the 

judgment with other funds of the minors in his hands, it will be valid. 
Delahoussaye’s Heirs vs. Bienvenu, 272 


6. The tutor has aright to dispose of the funds in his hands on his 
responsibility ; and where he pays a judgment obtained against his 
pupils, the judgment cannot be rescinded, and the amount recovered back 
from the owner who received payment. If the tutor paid without authority, 
the minors must look to him, as in case of mal-administration of their 
CRAG aeiictibe tinh Seti tin is nvedeavesceciscuvcssecesveees socedecressescoberees ab. 


7. The wife is deprived of her tutorship ipso facto, if she marries again 
without having provoked a family meeting. This is an affirmative preg- 
nant with the negative, that her marriage, after provoking a family 
meeting, does not deprive her of her tutorship, even if the proceedings 
are not homologated................cssseesseeees Rachal et al. vs. Rachal’s Heirs, 454 


8. Where the tutrix has caused an inventory to be made of her deceased 
husband’s estate, it is unnecessary to renew the inventory on the death of a 
child, as the evidence of the extent of his property is already of record, 

Rachal vs, Rachal et al. 460 


9. The wife will be maintained in her tutorskip, when she has been 
retained in it by advice of a family meeting, on asecond marriage...,......... ib. 








10. Where the insolvency of the husband, who is co-tutor with his wife, 
is made the ground of suspension of the functions of the latter as natural 
tutrix, it must be sought for in a direct action...........0.....c0cccceceneeeeseeees ib. 
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11, When the father and mother are dead, the grandfather is entitled of 
right and by law, to the tutorship of the minor children. No supposed 
aversion of the minors towards him can deprive him of it, that it may be 
given to a brother of the deceased,.,..,.....s0ss:sess+e00-2. 00d v8, Brown, 540 


12. There is no obligation on the party to cause an inventory to be made 
of the property of the minors, until he is appointed and qualified as tutor, ib. 


13. Where there is no tutor appointed by will, the judge of probates is 
bound to give it to the nearest ascendant relation of the minor, and no 
family meeting is required............0....sccsccsessccsessesseecsseeess inate Weniius ib. 


‘ 


USUFRUCT. 


1. The father and mother have, during marriage, the enjoyment of the 

_ estate of their children until majority or emancipation; and the usufruct, 

which the father has on the estates of his children, is only during marriage, 
and is a legal usufruct....... +s-..-Ldandy, under Tutor, &c. vs. Parkison et al. 92 


2. According to the laws of Spain, the father is entitled, during minority, 
to the usufruct of the adventitious property of his children, and is bound to 
account for the rents and revenues, He can never be the tutor of his own 
child, as it is only on his death tutorship begins. He may by testament 
appoint a tutor, even to the exclusion of the motheF............s.ssseceseserse Ds 


3, According to the Louisiana Code, the surviving husband cannot be a 
usufructuary of the estate of his children. Tutorship commences on the 
dissolution of the marriage, by the death of either party, and the survivor is 
“entitled to the tutorship, as natural tutor. The obligations of tutor, in 
relation to the property of the children, are prescribed by law.................. ab. 


4. Where a testator bequeathed the usufruct of all his property to his 
brother and wife, “during their lives,” and after both their deaths, “ the 
property to return to those that may be legally entitled to the same :” Held, 
that no part of the usufruct ceases, until the death of both the usufructua- 

TAB. ncccessnccccocecssecc covscsesecerseccecesescecsoasoeseene Arceneaur vs. Bernard, 246 


VERDICT OF THE JURY. 


1. Where the error is in the amount of the sum found by the verdict, and 
depends on calculation, the Supreme\Court will correct it without setting 
the verdict aside. 
Hanse & Hepp vs. New-Orleans Marine and Fire Insurance Co. 1 


2. Where the matter in contest is left doubtful by the evidence, and the 
question is one of fact, the verdict of the jury will not be disturbed. 
Banks vs. Botis, 42 
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3. The jury are made the judges of the law and facts of the case when 


it is submitted for their verdict. They may, indeed, act on a gestion of 
fact, and by a special verdict submit that of ‘the law to the court; but they 
are at liberty in all cases to act on both questions. 

Bostwick vs. Gasquet et al. 80 


4. Where the sum found by the jury is erroneous, and the error is rather 
one of law,than of fact, which the record enables the court to correct, the 
case will not be remanded, but final judgment rendered. 

Segond vs. Thomas, 295 


5. The court will correct an error in the finding of the jury, as to the 
amount or sum found, when it can do so, and not remand the case. 
Tippet vs. Jett, 359 


6. Where the testimony is contradictory, on mere questions of fact, the 
verdict of the jury, when it is not apparently erroneous, will not be 
MI esseceis ices ci ceeds eat Te Sue OS AINE wesidewens Many vs. Parmly, 591 ; 


WARRANTY. 


1. The obligations of the warrantor depend on the law in force at the 
time of the sale. According to the provisions of the Civil Code 354, art. 57, 
the seller is bound, on the eviction of his vendee, to pay the augmented value 
of the property above the price of the sale. ‘ 

Fletcher’s Heirs, vs. Cavalier et al. 116 ' 


2. The original price, added to the rents and profits, does not necessarily 
constitute the measure by which the liability of the warrantor is to be tested, ib. 


3. The warrantor is not to be called on to reimburse, until the judgment 
of eviction has had its effect............csssceeeeseeeeesees ececceees esecceesescceeeeees ib. 


WALL. 


1. Where there is a defect in the wall in a house, which is not declared, q 
and not apparent, the vendee will be entitled to a diminution of price pro- 
portionate to the injury sustained, if soon after the sale the wall falls in ruins, 

De Armas vs. Gray et al. 515 


















2. The vendors cannot invoke prescription against an action which de- 
‘mands of them a diminution in price on account of the defectiveness of the 
wall, when the vice was known to them, but which they failed to disclose to 
a sic sticesnies apcinian tas reaaendiatendlsvninniguantmndomemiaieaall cccostie 








3. The correct standard by which to ascertain the diminution of price is 
I o55cs<lececeswsssusecedehs cence seantecdscessdessedesccseuecthece teen 1b. 
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WILL. 


1. Where a will is in the mystic form and it does not state in the super- 
scription on the envelope, that the paper containing the will was either 
closed, sealed or presented by the testatrix to the notary, it will be con- 
sidered as defective and null, as not pessessing the formalities required by 


PR fivpieecs cccdvcueseudseus Acdenveeueed gvoevacneuers Stafford et ux. vs. Villain et al. 319 


2. All the formalities required by law in making wills must be complied 


BN OU WON OF a ones ciscnsisnsceseccccunitccsvéscscndveksospercanbaneaeiaane 


3. Where a will has been proved in the Court of Probates but not ordered 


tb. 


to be executed, it will not have any effect.........Stewart’s Curator vs. Row, 530 


4, A testament is without effect until it has been fully proved, and its 
SI CERIO a on.005. Ja cccenesesntooiasonniasas csenshuniese tebe tabueninnaiaeneialle 


5s If the testator has failed to name an executor, the judge must, ex officio, 


appoint a dative testamentary executor, and the will ordered to be executed, ib. 


WITNESS. 


1. According to the divorce law of 1827, ascendants of one of the spouses 
are competent witnesses to prove cruel and unjustifiable treatment on the 
part of either spouse, towards the other, in an action for separation from 
bed and board; but their competency does not extend to proof of the pro- 
perty, which the wife may claim as her own................- Taylor vs. Phelps, 


2. A witness on oath will not be permitted to contradict his written 
acknowledgments and admissions, even when not sworn to. 
Reynes vs. Zacharie’s Succession, 


3. A witness who is a judicial and general mortgage creditor of the 
' plaintiff, by recording a judgment against him, and which would attach to 
the land sued for, in case of recovery, and form the means of satisfying his 
claim, is, nevertheless, not incompetent to testify, on the part of the plaintiff, 


114 


127 


eh Cop cote OF NO. nc ssviinnccecnrersvoceeccsssercosteinsin Russell vs. Sprigg, 421 





